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Dear Ms. Brown: 

Enclosed on behalf of PIC Railroad, Inc. d/b/a Comstock Mountain Lion Railroad are an 
original and 11 copies ofa "Petition To Reject Or Revoke" filed in cormection with the aboye-
captioned class exemption proceeding. Also enclosed is a check for the $250.00 filing fee for a 
petition to revoke. Copies ofthis petition are being served today on all parties of record. 

Please file stamp the 11* copy ofthis petition and return il to the person making this 
filing for retum to me. If there are any questions conceming this filing, please contact me by 
telephone at (202) 663-7823 or by e-mail at wmullins@bakerandmiller.com. 
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William A. Mullins 
Enclosures 

cc: All Parties of Record 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

WASHINGTON, DC 

STB DOCKET NO. FD 35558 

UTAH SOUTHERN RAILROAD COMPANY, LLC 
- CHANGE IN OPERATORS EXEMPTION -
IRON BULL RAILROAD COMPANY, LLC 

PETITION TO REJECT OR REVOKE 

SUMMARY OF ARGUMENT 

PIC Railroad, Inc. d/b/a Comstock Mountain Lion Railroad ("CMRR") hereby petitions 

the Surface Transportation Board ("STB" or "Board") to reject the notice of exemption filed by 

Utah Southem Railroad Company, LLC ("USRC") in STB Docket No. FD 35558, or, in the 

altemative, to revoke USRC's exemption obtained pursuant to that notice. As set forth in this 

petition and confirmed in Exhibit H, which is a copy ofa 6/20/12 consent decree order issued by 

Judge Clark Waddoups ofthe U.S. District Court of Utah, Central Division ("Consent Decree"), 

the notice of exemption that USRC filed in this proceeding was materially false and misleading, 

and is therefore void ab initio, because: 

(1) USRC misled the Board conceming the corporate status of USRC, and the 
relationship between USRC and Iron Bull Railroad Company, LLC ("IBRC"), 
falsely stating in a related Board proceeding that IBRC was to be renamed as 
USRC (when, in fact, IBRC and USRC were always separate companies), and 
failing to disclose that IBRC no longer existed at the time IBRC purportedly 
transferred operating rights to USRC; 

(2) USRC misleadingly implied in its filing to the Board that IBRC possessed the 
legal (contractual) right to convey common carrier "operating authority" to 
USRC; and 



(3) USRC falsely stated that it had an agreement with CMRR to operate over the 
subject rail line. 

When an aspiring short line railroad (such as USRC) controlled by an experienced railroad 

operator (such as Mr. Root)' knowingly and purposely misleads the Board and a shipper in an 

effort to position itself as a common carrier with the rights and obligations attendant to such legal 

status, it is up to the Board to render the would-be short line's operating authority invalid from 

the outset (or, to use the common agency expression, void ab initio). 

This proceeding began in 2006 when Union Pacific Railroad ("UP") reached an 

agreement in principle to lease to CMRR^ a 14.6-mile line of railroad known as the Comstock 

Subdivision, which extends between milepost 0.1 at or near Iron Springs and milepost 14.7 at or 

near Iron Mountain in Iron County, Utah.̂  As part of that agreement, UP allowed CMRR to 

enter into a contract with IBRC to have IBRC operate the line and serve the Comstock 

Subdivision's lone shipper, CML. Shortly thereafter, CMRR and IBRC jointly filed and 

obtained notices of exemption for CMRR to lease and operate the Comstock Subdivision, and for 

' USRC's owner, Mr. Root, is no stranger to the railroad industry or to the Board's processes. 
Mr. Root claims to have over 25 years of railroad experience. He had, since approximately 
1998, controlled the Albany & Eastem Railroad Company ("AERC") - a short line railroad 
operating in Oregon. A.lthough not entirely clear, CMRR's investigation suggests that Mr. Root 
may have divested himself of a controlling stake in AERC in or around 2007. 

^ CML Metals Corporation ("CML") is a rail-dependent iron ore producer heavily involved in 
overseas exports of iron ore and is the sole shipper on the Comstock Subdivision. CML created 
CMRR, its only railroad subsidiary, to lease the Comstock Subdivision fi'om UP. In the interest 
of accuracy, CML was not known as CML 2006. CML began business as Palladon Iron 
Corporation and was later re-named as CML. For the purposes ofthis proceeding, and with the 
aforementioned CML-Palladon distinction having been noted, CML and Palladon will 
hereinafter be referred to as CML. 

^ PIC Railroad, Inc., a wholly owned subsidiary of CML, leased the Comstock Subdivision from 
UP in 2006. Consent Decree at 1[t4-5. 



IBRC to operate that rail line upon CMRR's assumption ofa leasehold interest.̂  In its notice of 

exemption filing, CMRR explained that it would enter into an agreement pursuant to which 

IBRC would operate the Comstock Subdivision, and that CMRR would operate the line if IBRC 

were to cease operations.' 

Unbeknownst to CML and CMRR at the time, however, Mr. Root also shortly thereafter 

created another company, USRC, a company separate and distinct from IBRC. When Mr. Root 

wanted to transfer the underlying operating and service arrangements on the Comstock 

Subdivision from IBRC to USRC, rather than going through the standard consent and assignment 

processes, he simply claimed that IBRC had "changed its name" to USRC. Based upon this 

"change of name assertion," Mr. Root undertook a series of transactions whereby IBRC was 

replaced by USRC through a series of half-truths and false statements made to CML, CMRR, 

and even this Board, statements that we now know were untrue. 

During these transactions, Mr. Root, on his own and through counsel, has at times 

characterized IBRC and USRC as the same corporate entity, but at other times, when convenient 

to do so, acknowledged that IBRC and USRC were separate and distinct corporate entities. 

'* PIC Railroad LLC - Lease and Operation Exemption - Union Pacific Railroad Company. STB 
Docket No. FD 34896 (STB served September 14, 2006); Iron Bull Railroad Company. LLC -
Operation Exemption - PIC Railroad LLC. STB DocketNo. 34897 (September 14,2006). 
Consent Decree at |6 . Regulatory counsel for IBRC was at that time also serving as counsel for 
CMRR. Originally, CMRR was identified under the wrong corporate name - "PIC Railroad 
LLC." CMRR later brought to the Board's attention that CMRR's legal name is and was PIC 
Railroad, Inc. See supplemental filing in STB Docket No. FD 34897 on behalf of PIC Railroad, 
Inc., dated and filed April 21,2009. Mr. Root, an individual who already directly controlled an 
existing Class III carrier - AERC - contemporaneously filed a notice of exemption to control 
AERC and to assume indirect control of IBRC through AERC when IBRC became a rail carrier. 
See Michael R. Root and Albany & Eastem Railroad Company - Continuance in Control 
Exemption - Iron Bull Railroad Company LLC. STB Docket No. FD 34898 (STB served Sept. 
14,2006). 

^ CMRR's STB Docket No. FD 34896 notice of exemption filed on August 15,2006 at 2, n.l. 



When he eventually would get caught in a tangle of contradictory statements, he would claim 

that such actions were merely careless mistakes or mere ignorance of complex corporate rules or 

Board procedures. Yet, Mr. Root's past conduct and short line experience belies his professed 

innocence. He understands, and in the past has followed, STB procedures. Mr. Root's feigned 

unfamiliarity with the Board's regulatory processes is hollow and self-serving. It is employed as 

a constmct to gloss over the simple fact that Mr. Root had previously misled the Board (and 

CMRR and CML for that matter) in 2008 and again in December 2011 when he or his counsel 

stated that USRC was merely a renamed IBRC. 

Mr. Root's tangled web of fancy may never have come to light if he had done what he 

said he could do, and that is to provide safe and timely service to CML for the delivery of iron 

ore to UP who in tum took it to the Port of Richmond, CA for export.* But when volumes began 

to increase and service timeliness became necessary to meet intemational shipping schedules, 

Mr. Root's railroad, USRC, was unwilling or unable to meet CML's service needs. Instead, Mr. 

Root attempted to extort extra contractual concessions from CML in exchange for meeting the 

very service levels that USRC's was contractually obligated to provide. Thus began a series of 

court and STB actions by both parties whereby CML sought nothing more than to get reliable 

rail service. Eventually, CML had to undertake legal action to obtain service from its own 

subsidiary railroad, CMRR, as the replacement for USRC. It was during these court and STB 

actions that it came to light that IBRC and USRC were not the same company, that Mr. Root told 

one story one place and another story at another place, and the web of fancy began to unravel. 

* The resurgence of iron ore exports via rail is a U.S. success story and is indicative ofthe types 
of activities that can occur when shippers. Class I's, and shortlines work together. Indeed, 
CMRR/CML has been told that this very move was apparently mentioned by UP in its testimony 
in the Ex Parte No. 705 proceeding. 



Now that the tmth has come to light and CML is being provided more than adequate 

service by CMRR, Mr. Root has taken his marbles and gone home by selling his locomotives and 

is no longer providing rail service. Yet, rather than voluntarily filing a discontinuance to make it 

clear that USRC's common carrier service is no longer wanted or to be provided, prior to the 

Consent Decree, Mr. Root's counsel suggested that CML and CMRR should file an adverse 

discontinuance. But as consented to and affirmed by USRC and Mr. Root in the Consent 

Decree, such a step is unnecessary as USRC never had valid authority in the first instance, it 

having been obtained via false statements and pretenses. No public interest would be served if 

the Board were to excuse or overlook the Consent Decree and the facts ofthis case and require 

CML to undertake an expensive and time consuming adverse discontinuance proceeding rather 

than simply revoking USRC's invalidly obtained operating authority. As such, it is time to put 

the final nail in the coffin and reject and/or revoke USRC's purported common carrier authority. 

FACTUAL BACKGROUND 

The factual background behind this case is rather complex, involving numerous parties 

and events arising as far back as 2006. In the discussion that follows, CMRR attempts to offer a 

thorough discussion ofthe facts and circumstances that put CMRR's petition to reject or revoke 

into proper perspective. This factual background is confirmed in the Consent Decree and the 

various other exhibits attached to this petition. Still, this background can be complicated, and, 

for the sake of easier reference, CMRR has attached hereto as Exhibit A a chronology of events. 

As noted, this proceeding has its genus in the 2006 transaction whereby UP reached an 

agreement in principle to lease to CMRR the Comstock Subdivision and as part of that 

agreement, UP allowed CMRR to enter into a contract with IBRC to have IBRC operate the line. 

Shortly thereafter, CMRR and IBRC jointly filed and obtained notices of exemption for CMRR 



to lease and operate the Comstock Subdivision, and for IBRC to operate that rail line upon 

CMRR's assumption ofa leasehold interest. 

The Comstock Subdivision is located in the so-called Iron Springs district of 

southwestem Utah. The district holds magnetite-rich deposits, and historically has been a center 

of iron ore mining activity. The underlying objective ofthe anticipated rail line transactions 

among UP, CMRR, and IBRC was to facilitate the resimiption of iron mining activity at the then-

inactive Comstock/Mountain Lion open pit mine located on the Comstock Subdivision. Efforts 

to restore the mine to operation took longer than anticipated, and no rail service was needed on 

the Comstock Subdivision until well after 2006. As a result, CMRR and UP did not finalize 

terms for CMRR's lease ofthe Comstock Subdivision until July 31,2008. 

In the 2008 UP-CMRR lease agreement, UP retained the right to approve of any rail 

carrier that CMRR designated to provide service on the Comstock Subdivision. Because UP 

approved of IBRC as Comstock Subdivision operator, CMRR executed an operating agreement 

with IBRC on July 31,2008 (the "2008 Operating Agreement"). That agreement, negotiated 

between IBRC and previous CMRR management, forbade IBRC fiom assigning or conveying its 

operating rights and/or operating authority to any third party, including affiliated companies.̂  

For whatever reason, IBRC sought to transfer operations to USRC, but rather than seek to 

obtain both contractual and STB authority for the transfer, Mr. Root informed CML and CMRR 

that IBRC and USRC were merely the same company renamed and sought to substitute USRC 

for IBRC in the various agreements. Likewise, in a letter filing dated September 30,2008, 

counsel for IBRC also advised the Board that "the name of Iron Bull Railroad Company, LLC is 

' Section 14.13 ofthe 2008 Operating Agreement specifically prohibited IBRC from assigning 
its rights, stating, among other things that, "Assignment ofthis contract shall constitute a 
default." The 2008 Operating Agreement is attached as Exhibit B. 
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being changed to Utah Southem Railroad Company, LLC." (That statement, it was much later 

discovered, was imtme - IBRC and USRC were, and always have been, separate companies 

under Mr. Root's control.) Based upon the notion that IBRC's name had been changed to 

USRC, the parties amended the 2008 Operating Agreement on November 17,2008.' The 

addendum to the 2008 Operating Agreement (the "2008 Addendum") specifically stated that 

"effective 10/1/08, [IBRCj's name has been changed to [USRC], but the ownership of USRC is 

the same as the ownership of [IBRC]."'° Based upon this assertion, all IBRC references in the 

2008 Operating Agreement were changed to USRC. The 2008 Operating Agreement's non-

assignment provisions remained." 

In January of 2011, well before the initiation ofthis docket and based upon USRC's 

continuing mischaracterization of itself as a renamed IBRC, CML negotiated a "Rail Track 

Operating Agreement" ("2011 Operating Agreement") with USRC.'̂  The 2011 Operating 

* See USRC Letter filing of September 30,2008. 

' IBRC never provided rail common carrier service over the Comstock Subdivision. Rather, 
USRC - claiming to be a re-named IBRC - assumed the operation ofthe line when bulk iron ore 
production commenced at the Comstock/Mountain Lion mine in early 2011. This occurred at the 
same time that new management was put in place at CML, which management assumed control 
ofthe Comstock/Mountain Lion mine and CMRR. 

'" See "Addendum to Rail Track Operating Agreement" (Addendum to 2008 Operating 
Agreement), attached as Exhibit C. 

'' The effect of Mr. Root's maneuverings was to effectuate an assignment of IBRC's contractual 
rights and IBRC's common carrier status to IBRC's sister company, USRC, under false 
pretenses and without the consent of CML, CMRR, or UP. CMRR does not know why Mr. Root 
created USRC, or why he attempted, without explanation or CMRR's consent, to have USRC 
assume IBRC's contract rights. 

'̂  Despite the agreement's title, CML did not intend for the 2011 Operating Agreement to 
effectuate a change of operators from IBRC to USRC, nor does the agreement so state. Indeed, 
as the leasehold agreement for lease and operation ofthe line was between UP and CMRR, CML 
had no authority to grant any type of operating rights or common carrier rights over the line. As 
such, the 2011 Operating Agreement is really in the nature ofa service contract between a 
shipper and its rail service provider. CML, like its subsidiary CMRR, understood that IBRC was 



Agreement - which stated incorrectly, that CML possesses leasehold rights over the Comstock 

Subdivision from UP (such rights were and have remained CMRR's)'^ - was intended primarily 

to update the terms and conditions under which IBRC (presumably renamed as USRC) would 

provide rail service to CML. The 2011 Operating Agreement also contained nonassignment 

provisions identical to those in the 2008 Operating Agreement. See 2011 Operating Agreement 

at § 14.13 (attached hereto as Exhibit E). 

Misled into believing that USRC was a renamed IBRC, CML and CMRR did not object 

when USRC commenced operations over the Comstock Subdivision in early 2011. By the end 

of 2011, however, USRC's service so deteriorated that it was entirely unacceptable to CML, and 

was, in fact, not in keeping with the rail service commitments in the 2011 Operating Agreement. 

USRC's service failures and bad faith conduct are thoroughly detailed in the "Declaration of 

Dale Gilbert in Support of Memorandum in Opposition to Plaintiffs Request for Temporary 

Restraining Order and Preliminary Injunction" ("Gilbert Declaration" - appended hereto as 

Exhibit F) which CML submitted on December 19,2011, in connection with the then pending 

federal court litigation, which eventually led to the attached Consent Decree. As Mr. Gilbert 

explained: 

• In negotiating the 2011 Operating Agreement, CML advised Mr. Root, USRC's 
president, that CML would increase production and shipping volumes. However, as 
shipping requirements increased, USRC performance significantly declined, particularly 
in September 2011, when USRC reduced the number of locomotives on the Comstock 
Subdivision from three to two. This change came after statements from Mr. Root asking 
for a long-term contract with CML. When an agreement to extend the contract was not 

USRC renamed when it negotiated the.2011 Operating Agreement. See also Consent Decree at 
1f3. 

'̂  CML entered into an "Assignment and Assumption Agreement" with CMRR dated November 
of 2011 ("November 2011 Assignment Agreement"), pursuant to which CML assigned its 
"rights and obligations" imder the 2011 Operating Agreement to CMRR. 

10 



forthcoming, Mr. Root wamed CML Metals that USRC would reduce its operating 
capacity to two locomotives. Exhibit F, TJ 27. 

• When USRC went from three locomotives down to two, it was unable to keep up with 
CML's shipping requirements in a timely fashion. The third locomotive is the key 
locomotive to achieve the production volumes required by CML. Without a third 
locomotive, there is significant downtime while the mine operator's loading crews wait 
for the other two locomotives to retum. For example, USRC's unit train cycle time on 
the Comstock Subdivision had gone from 10 hours to 20 hours or more, with 
corresponding drops in production and income at the CML mine. Id TJ 28. 

• CML met with USRC on several occasions in an effort to resolve shipping delays due to 
inadequate USRC service, but USRC was imcooperative, and repeatedly threatened not to 
haul CML shipments in the absence of an extension ofthe contract. Id. ̂  30. 

• In October of 2011, Mr. Gilbert met with UP for an annual review of CML's shipping 
rates with UP. UP advised that it would need to increase rates by 6% to offset 
operational inefficiencies caused by USRC, and inefficiencies at the Port of Richmond, 
CA. CML has been able to work with the Port of Richmond to increase efficiencies 
there, but Mr. Gilbert reports that similar efforts with USRC were not successfiil. Id ^ 
32. 

• In October of 2011, CML proposed directly leasing an additional locomotive and 
allowing USRC to use that locomotive with direct cost reimbursements. CML also 
proposed having CML take over USRC's operations, leasing additional locomotives and 
hiring Mr. Root as a consultant to assist with the operation, or having CML buy out 
USRC's contract. Mr. Root rejected these proposals. Id T[ 33. 

• As matters between CML and USRC worsened in October of last year, Mr. Root 
informed CML that USRC would no longer inspect the Comstock Subdivision track (as 
USRC was required to do under the 2011 Operating Agreement), and that USRC would 
not move any trains or cars until a certified inspector had inspected the track. Id H 34. 

• In view of these developments, CML sent USRC a notice of default on October 13,2011. 
Id_1I35. 

• On or around October 21, 2011, after CML sent USRC notice of USRC's default under 
the 2011 Operating Agreement, USRC failed to notify Balfour Beatty (a company hired 
by CML to perform over $1 million in Comstock Subdivision track refurbishment) of an 
approaching USRC train movement, which almost resulted in an accident. Id 137. 

It was in the midst of all ofthis falling-out that USRC filed the USRC Notice on October 

21,2011 ("USRC Notice") seeking allegedly after-the-fact STB authority for IBRC to "transfer" 

its common carrier status to USRC. It was this filing where USRC publicly acknowledged for 

11 



the first time that it was a separate and distinct corporation from IBRC. USRC also made 

another surprising statement. It stated that it had "acquired [past tense] IBRC's operating 

authority" (an untme statement), and that the Comstock Subdivision "is operated [present tense] 

by USRC pursuant to an operating agreement with PIC [CMRR],""* when no CMRR-USRC 

operating agreement existed. 

Through this filing, CML and CMRR - (1) received confirmation that IBRC and USRC 

were not the same, (2) leamed that Mr. Root had misled them in securing the Addendum to the 

2008 Operating Agreement, (3) discovered that USRC lacked legitimate regulatory or 

contractual authority to provide rail service over the Comstock Subdivision, and (4) determined 

that Mr. Root could be violating federal law by controlling both AERC and USRC without 

appropriate regulatory authority, assuming that Mr. Root still controlled AERC.'̂  

On December 15,2011, CML and CMRR terminated the 2011 Operating Agreement. 

CML then sought rail service from its subsidiary rail carrier, CMRR, whereupon CMRR began 

to provide exclusive and ongoing rail service to CML over the Comstock Subdivision. Once 

CML began using CMRR exclusively, USRC's service and operations became superfluous. At 

first, USRC attempted to interfere with CMRR's provision of rail service as follows: 

• On December 15,2011, USRC employees parked two locomotives at the Iron Springs 
interchange with UP, blocking the CMRR interchange with UP. These USRC 
locomotives were not moved, and the blockage was not eliminated, until the local 
sheriffs department became involved. CML also believes that USRC has made false 

'̂  Making matters more conftising, it is unclear whether or not USRC is referring in the quoted 
passage to the 2008 Operating Agreement between IBRC and CMRR (USRC claims that IBRC 
transferred its rights to USRC) or to the 2011 Operating Agreement between USRC and CML. 

'̂  According to a filing made with the State of Utah Department of Commerce, Division of 
Corporations and Commercial Code, IBRC's representative (Mr. Root) reported that IBRC was 
dissolved in December of 2009. At that point, IBRC was "no longer in business." See IBRC 
Articles of Dissolution filing, attached hereto as Exhibit D; Consent Decree \ 9. 

12 



reports to UP alleging that CML or CMRR has interfered with UP operations and tracks 
at the Iron Springs interchange. Exhibit F, TJ 40. 

• On December 17,2011, CML discovered that certain electronic Bills of Lading from UP 
appeared to have been tampered with and changed so that they were erroneous. CML 
suspected that Mr. Root and/or USRC may have changed the electronic bills, and CML 
shared its suspicions with UP, which removed Mr. Root's and USRC's access to UP's 
billing system. The billing error delayed the handling of train sets on their way to CML 
for loading. Id. ̂  43. 

The rapid and inexcusable deterioration in service, coupled with the impact that such 

service deterioration had on CML is the reason why CMRR advised the Board via letter filing on 

December 16, 2011 that CMRR had assumed operation on the Comstock Subdivision (and had 

taken all necessary steps to do so). See also Consent Decree Tjl 5. CMRR's letter filing also 

informed the Board that, due to persistent, grossly inadequate USRC service, USRC was in 

breach of its duties under its rail services contract, which had been terminated for cause. 

In December 2011, USRC filed suit against CML in the Fifth Judicial District Court in 

and for Iron County, State of Utah, raising claims under the 2011 Operating Agreement and 

seeking to enjoin CML from using CMRR rail service. The Utah state court granted USRC an 

ex parte restraining order against CML precluding CML from using CMRR as a rail carrier, and 

requiring CML to use USRC as its exclusive rail carrier. This seriously dismpted CML's iron 

ore production and shipping. CML immediately removed to the United States District Court for 

the District of Utah, Central Division (Case 2:11-cv-Ol 176-CW), which promptly vacated the 

state court injunction and allowed for CMRR to provide rail service in lieu of USRC.'* This 

federal court proceeding has now been decided by Consent Decree. 

16 A copy ofthe federal court order terminating the state court injunction is attached hereto as 
Exhibit G. 
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USRC then filed a letter with the Board on December 28,2011. In that letter, USRC -

quite ironically and totally without supporting evidence - tried to depict CMRR as a bad actor 

that has "barred" USRC from providing service over the line." In addition to threatening 

CMRR, USRC's letter claims that if CML no longer wanted or needed USRC's services on the 

Comstock Subdivision, CML has only one option: to seek Board authority under the costly and 

time-consuming adverse discontinuance of service provisions under 49 U.S.C. § 10903 and the 

corresponding regulations at 49 C.F.R. § 1152.1 etseq.'^ USRC's letter filing presumed, of 

course, that USRC had valid exemption authority from the Board in the first instance, and that 

this authority must be terminated via the Board's discontinuance procedures rather than by the 

revocation/rejection process. But as this petition sets forth, USRC never had valid contractual or 

STB operating authority in the first place, and even if it did, USRC's authority was obtained 

through misleading statements and should be revoked or rejected, especially given that USRC no 

longer provides any rail service. 

Perhaps the most astonishing passage in USRC's December 28 letter filing is the 

following: "[IBRC], now known as USRC, has not ceased its operations" (emphasis added)." 

" CML is the Comstock Subdivision's only shipper, and CML relies exclusively on CMRR rail 
service, so the allegation that CMRR has "barred" USRC from providing service is nonsense. 
USRC may for the moment have the color of regulatory operating authority, but it may not 
engage in conduct intended to impede CMRR's lawftil common carrier operations. Literally put, 
USRC has no business conducting "operations" on a line where its common carrier services have 
not been requested, and where such "operations" serve only to impede CMRR's lawful provision 
of common carrier operations. In any event, USRC is no longer present on the line. 
18 

Interestingly enough, USRC's own counsel has criticized the Board's adverse abandonment 
and discontinuance process as costly and cumbersome, recommending that the third-party 
abandotmient and discontinuance of service procedures and fees, respectively, be streamlined 
and reduced. See Fritz R. Kahn, Discontinue Adverse Abandonments. Joumal of Transportation 
Law Logistics and Policy, Vol. 78, No. 1 (2011) at 57. 
" USRC December 28 Letter Filing at 1. 
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This again changes the story and once again seeks to cast USRC as the same corporate entity as 

IBRC and even goes so far as to claim that IBRC has not ceased its operations. Yet, as 

previously noted, just two months earlier, USRC had made it very clear in the USRC Notice that 

IBRC and USRC were not one and the same - that each was a separate and distinct corporate 

entity under Mr. Root's control. Nor did the letter disclose that IBRC was dissolved in 2009 as 

is reflected in Utah state corporate records. 

On January 6,2012, CMRR responded to USRC's December 28 Letter Filing, explaining 

that there was absolutely no substance to USRC's claim that CMRR is "in violation of 49 U.S.C. 

§ 10903 and 49 C.F.R. § 1152.1, et seq.." and that no basis therefore existed to support USRC's 

demand for the agency to refer the matter to the "Attomey General" to institute some sort of 

court action against CMRR.̂ ° CMRR believes that USRC filed the letter as a scare tactic under 

which USRC hoped to frighten CMRR and CML into believing that CML's actions were 

somehow contrary to federal law and STB regulations, which was not tme. Indeed, CMRR is the 

only lawful entity authorized to provide common carrier service on the line. 

After CMRR submitted its Reply Letter, the parties to the litigation in federal district 

court in Utah (CML and USRC) discussed settlement arrangements. These efforts resulted in the 

attached Consent Decree being entered against USRC. Because CML, as the sole shipper on the 

line, does not want or need USRC's rail service (it has been relying on the properly-licensed 

service of CMRR exclusively), USRC has long since vacated the rail lines it sought to operate, 

°̂ CMRR indicated that it would "shortly file a petition to reject or revoke USRC's operating 
exemption," explaining that, "at that time, the Board will have a full opportunity to review the 
complete record in the context of that proceeding based upon some ofthe facts presented above 
(and others to be presented later), and the Board can take any appropriate action . . ." (CMRR 
Reply Letter at 4). Unfortunately, the then pending federal litigation and subsequent settlement 
discussions prevented CMRR from "shortly" filing what is now this petition. 
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and the formality and cost of a drawn out adverse discontinuance process in unnecessary given 

the Consent Decree and the unique circumstances ofthis case, the Board should grant the subject 

petition to reject and/or revoke. Doing so will remove any uncertainty conceming USRC's legal 

status, and it will do so in an orderly manner that avoids subjecting CML and CMRR to 

regulatory insult over its existing injury. 

ARGUMENT 

Notices of exemption issued by the Board pursuant to 49 C.F.R. § 1150.31, et seq.. must 

state that, "[i]f the [verified] notice contains false or misleading information, the exemption is 

void ab initio." This statement was included in the FD 35558 notice of exemption. USRC has 

made several material assertions on the record that are untme, misleading, and/or contradicted by 

other, later-offered USRC statements. Because the USRC Notice contains false and misleading 

statements, that notice must be deemed null and void from the outset. 

Examples ofthe false and misleading statements contained within USRC's "change of 

operators" notice filing are as follows: 

• USRC acquired IBRC's "operating authority" as of or before September 30,2008, when 
USRC had not done so, could not have done so, and had no STB authority to so; 

• USRC entered into an "Operating Agreement" with CMRR when it had not. The 2008 
Operating Agreement was between CMRR and IBRC, and the subsequent 2011 
Operating Agreement was between CML and USRC, although CML has since assigned 
its rights and interests to CMRR; 

• USRC implied that it had obtained the formal consent of CMRR and UP to conduct rail 
operations in place of IBRC, when this was not the case; 

• USRC made conflicting statements conceming whether or not IBRC and USRC were 
separate corporate entities, and whether or not IBRC still existed, when the evidence 
showed that they were not the same and that IBRC ceased to exist. 

Taken separately, each false and conflicting assertion of fact is sufficient for the Board to 

deem the USRC Notice void ab initio. In the aggregate, the statements reflect an intent to 
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mislead and confuse the public and the Board with a constantly shifting story. Accordingly, the 

Board should deem USRC's purported exemption authority to operate over the Comstock 

Subdivision to have been invalid from the outset and USRC's notice should be rejected, or, in 

the altemative, because the exemption has taken effect, the notice should be revoked.̂ ^ 

I. MR. ROOT MISLED THE BOARD IN 2008, AND THE USRC NOTICE FILED 

LAST YEAR IS ITSELF PREDICATED UPON MR. ROOT'S DECEPTION 

Prior to the Consent Decree, Mr. Root wanted the Board to believe that his IBRC-USRC 

shell game was merely a simple misunderstanding, reflecting his imperfect grasp of Board 

regulations. Given his experience in the rail industry and his use of well known and well 

experienced ICC/STB counsel in this and prior proceedings, such a claim is fanciftil at best. The 

'̂ See BNSF Railwav Companv - Abandonment Exemption - In Oklahoma County. OK. STB 
Docket No. AB-6 (Sub-No. 430X) slip op at 6 (STB served Jun. 5,2008) ("BNSF-OKC") 
(finding BNSF's notice of exemption as void ab initio) ("In administering the [rail line 
abandonment] class exemption, the Board depends on the accuracy ofthe information in the 
carrier's certification. To ensure the integrity ofthe [abandonment] class exemption procedure, 
our regulations provide that '[i]f the notice of exemption contains false or misleading 
information, the use ofthe exemption is void ab initio and the Board shall summarily reject the 
exemption notice.' 49 CFR 1152.50(d)(3). This mle contains no exception for de minimis errors 
in the notice of exemption conceming usage ofthe line") (citation omitted). 

^̂  The Board may reject a class exemption filing "after the fact" if the filing contains false or 
misleading information, and it can order the parties to undo the transaction they already may 
have entered into. See, e.g.. Sagamore National Corporation - Acquisition and Operation 
Exemption - Lines of Indiana Hi-Rail Corporation. Finance Docket No. 32523 (ICC served Oct. 
28,1994); see also Yolo Shortline Railroad Companv - Lease and Operation Exemption - Port 
of Sacramento. STB Finance Docket No. 34114 (STB served Feb. 3,2003), slip op. at 2 ("Under 
49 CFR 1150.42(c), ifa notice of exemption contains false or misleading information, we will 
reject the notice as void ab initio"): BNSF-OKC. slip op. at 7. 

At times, the Board has indicated that an exemption that has already taken effect should be 
revoked, as opposed to rejected, where the notice of exemption filing contained false and 
misleading information. See, e.g.. SF&L Railwav. Inc. - Acquisition and Operation Exemption 
- Toledo. Peoria and Westem Railwav Corporation Between La Harpe and Peoria. IL. STB 
Finance Docket No. 33995 (STB served Oct. 17,2002), slip op. at 10 (citing Save the Rock 
Island Committee. Inc. v. St. Louis Southwestem Railwav Co.. Docket No. AB-39 (Sub-No. 
18X) (ICC served Apr. 1,1994)). 
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USRC Notice reflects that Mr. Root fiilly appreciated the corporate distinctions between USRC 

and IBRC from the outset. (Mr. Root created both companies, so how could he plausibly claim 

not to understand the corporate distinctions between them?) The after-the-fact claims with 

respect to the 2008 filing that, "Mr. Root incorrectly believed that only a notice of name change 

was required for USRC to step into the shoes of IBRC. Consequently, Mr. Root instmcted 

counsel to prepare and file a notice of change of name from IBRC to USRC [in September of 

2008]," USRC Notice at 2-3, are simply too convenient and too illusory to accept. 

Mr. Root claims that the September 2008 "name change filing," in which the IBRC-to-

USRC transition is depicted as a simple corporate name change, was an honest - and therefore 

potentially excusable - "mistake" not calculated to mislead the agency. The surrounding facts, 

however, show that Mr. Root knew exactly what he was doing, and that the September 2008 

name change filing was intended to mislead. Mr. Root's contemporaneous conduct showed that 

USRC's false identity was all part ofa plan, that Mr. Root purposely misled the Board about this 

in 2008, and that USRC's offer of explanation in the 2011 USRC Notice was an attempt to 

sweep Mr. Root's longstanding deception under the mg. 

The Addendum to the 2008 Operating Agreement, for example, which was negotiated 

less than two months after the so-called September 30,2008 "notice of change of tiame" filing at 

the STB, specifically stated that "Iron Bull's [IBRC's] name has been changed to Utah Southem 

Railroad Company, LLC [USRC]." That statement was not only patently false, but it was made 

to effectuate a shift from IBRC to USRC that legally had to be made by way ofa formal 

assignment under the 2008 Operating Agreement, and Mr. Root knew this to be the case. To 

obtain the Addendum, Mr. Root purposely misled CMRR. He knew that the purported basis for 

the so-called "tiame change" was absolutely false and that if the tmth about the corporate 
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distinction between IBRC and USRC ever came out, this could create problems for his railroad's 

relationships with CMRR and he would have been in violation ofthe 2008 Agreement for 

effectuating an assignment without consent. To claim years later in 2011 that his so-called 

"change of name filing" to the Board in the fall of 2008 was simply a mistake for which he was 

then merely trying to correct belies the facts. The representations made in the 2008 and 20011 

filings were offered for a purpose (to evade compliance with the appropriate regulatory and 

contractual obligations), just as were his contemporaneous misrepresentations to CMRR to 

secure the 2008 Addendum. 

The sudden appearance ofthe 2011 USRC Notice filing and its timing was also 

suspicious. Why did Mr. Root choose to disclose to his regulatory counsel (and to the Board) for 

the first time in late 2011 that USRC and IBRC were not one and the same? For what reasons 

did he authorize the filing ofa new notice of exemption in an attempt to license USRC's 

"ongoing" operations? USRC blandly suggests that for some unexplained reason its regulatory 

counsel had just then become aware ofthe oversight, but we're not told what precipitated the 

disclosure. 

Much more believable answers emerge from the surrounding facts. In particular, as the 

facts behind USRC's operations on the Comstock Subdivision came to light - that IBRC had not 

merely changed its name to USRC in 2008 as had been represented to the Board, and that IBRC 

had been dissolved - it became clear that USRC had no legitimate contractual or regulatory 

operating authority under the Docket No. FD 34897 notice from 2006. USRC had assured CML, 

CMRR, and the Board in 2008 that it was the same company as IBRC - it was not - and that it 

needed no other regulatory authority to operate IBRC's common carrier operations, when in 
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reality, USRC needed independent common carrier operating authority to serve CML, which it 

did not have. 

It is much more believable that the sudden 2011 USRC Notice and disclosure were not 

precipitated by some recently discovered mistake, but rather, because USRC was locked in a 

dispute with CML over USRC's declining service levels and that Mr. Root's three-year-old mse 

was about to be exposed. Mr. Root most likely anticipated that CML and CMRR were about to 

discover that they had been duped all of these years and that he could face significant contractual 

and regulatory violations if he didn't act to "legitimize" his USRC operations quickly so as to 

secure his otherwise tenuous grasp to the Comstock Subdivision. It is most likely, therefore, that 

Mr. Root filed the 2011 USRC Notice not out of any pangs of conscience to redress previous 

misstatements to the Board, but rather in an attempt to say anything to ensure that CML and 

CMRR would not be able to eject USRC, as both a matter of contract law (with USRC not 

having any legitimate contract rights to operate over the line) or as a matter of regulatory law (as 

USRC had no STB authority to operate over the line as a separate corporation distinct and apart 

from IBRC). In short, Mr. Root most likely attempted to invoke the Board's processes in 2011 

as a shield against certain ejection from the Comstock Subdivision. In doing so, he had to admit 

that the statements he made to the Board in 2008 were in fact inaccurate and misleading. 

II. USRC DID NOT AND COULD NOT LEGALLY "ACQUIRE IBRC'S 
OPERATING AUTHORITY" AS USRC CLAIMS 

IBRC entered into an agreement with CMRR to operate the Comstock Subdivision in 

July of 2008. That agreement specifically prohibited IBRC from assigning its rights and 

obligations under that contract to anyone. Nevertheless, the USRC Notice states that "as of 

[September 30,2008], USRC had been incorporated, and acquired IBRC's operating authority. 
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and operated the [Comstock Subdivision] as a corporation separate and distinct from IBRC."̂ ^ 

The obvious problems with USRC's statement in its Notice are that - (1) the 2008 Operating 

Agreement expressly prohibited IBRC from transferring its contract rights; (2) IBRC had not 

sought, nor had it obtained, any waiver ofthe non-assignment provision or consents to a transfer; 

and (3) USRC had not obtained Board authority to assume operation ofthe Comstock 

Subdivision "as a corporation separate and distinct from IBRC." 

Regarding the second enumerated problem, IBRC purposely misled CMRR conceming 

the corporate relationship between IBRC and USRC. Specifically, in negotiating the November 

17, 2008 Addendum, which changed all references in the 2008 Operating Agreement from IBRC 

to USRC, Mr. Root falsely stated that IBRC had merely changed its name. In fact, USRC had 

existed for some time prior to November 17,2008, and IBRC and USRC were separate and 

distinct corporations at all times. IBRC never changed its name, USRC never assumed IBRC's 

identity or corporate interests, and neither CMRR nor UP ever consented to a transfer of IBRC's 

contractual authority to any third party, whether related to IBRC or not. In fact, until the October 

21 USRC Notice filing, USRC had never acknowledged that it was not IBRC renamed. Thus, 

USRC cannot plausibly argue that CMRR and UP knowingly agreed to IBRC's purported 

assignment of its common carrier rights USRC, or that that CMRR formally waived its 

nonassignment rights under § 14.13 ofthe 2008 Operating Agreement. 

Although USRC claims to have "acquired IBRC's Operating Authority" in 2008, the 

facts demonstrate that this did not happen and could not have happened without CMRR's 

consent. In fact, CMRR could not have consented because, at the time, USRC had purposely led 

CMRR to believe that IBRC and USRC were the same entities. As such, IBRC accomplished no 

^̂  USRC Notice at 2. 
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legal assignment of its obligations under the 2008 Operating Agreement to USRC, USRC had no 

contractual authority to operate over Comstock Subdivision, and the USRC Notice is false and 

misleading by asserting facts to the contrary. 

III. USRC DID NOT HAVE AN AGREEMENT WITH CMRR AT THE TIME THAT 
IT FILED THE USRC NOTICE CONTRARY TO USRC'S REPRESENTATIONS 

According to the USRC Notice, the Comstock Subdivision "is operated by USRC 

pursuant to an operating agreement with PIC [CMRR]."^^ By use ofthe present tense "is 

operated," USRC represented that it was, as of October 21, 2011, already operating pursuant to 

an unspecified agreement with CMRR. The language ofthe USRC notice filing indicates that 

USRC was operating without the requisite STB authority. Whether USRC was relying on the 

2008 Operating Agreement or the 2011 Operating Agreement as the basis for its purported 

contract rights, USRC purported statements of material facts was false and misleading. USRC 

had no agreement with CMRR under which USRC could have been operating at that time, and 

USRC had no STB authority to operate over the Comstock Subdivision. 

CMRR understood, pursuant to the terms ofthe 2008 Operating Agreement (as modified 

by the November 17,2008 Addendum), that it had an agreement with IBRC - albeit re-named as 

USRC - not with an entirely different corporate entity. If the 2008 Operating Agreement and 

2008 Addendum form the basis for USRC's statement in the USRC Notice conceming an 

agreement goveming the supposed transaction, then USRC's statement is misleading because 

USRC failed to disclose critical facts imderlying that agreement, and USRC failed to obtain 

appropriate STB regulatory authority. On the other hand, if the 2011 Operating Agreement 

forms the basis for USRC's statement conceming an agreement for which STB authority is 

25 USRC Notice at 2. 
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needed, then USRC's statement is still misleading because that agreement was entered into with 

CML, not CMRR (PIC), and because CML (a noncarrier mining company) had no common 

carrier authority to convey. Thus, any purported agreement between CML and USRC must be 

viewed as void as a matter of federal law. The statement in the USRC Notice that USRC had an 

agreement with CMRR is completely false.̂ * 

IV. USRC CONTRADICTS ITSELF AND HIGHLIGHTS ITS OWN DECEPTION BY 
CLAIMING THAT IBRC AND USRC ARE ONE AND THE SAME 

The USRC Notice is the first time that USRC confirmed that it was not the same 

corporate entity as IBRC. While it is troubling enough to discover that USRC misled CMRR 

into executing the 2008 Addendum, it is worse to find that the 2011 Operating Agreement was 

predicated upon the same false pretense. Worse still is that two months after filing its Notice, 

USRC's counsel in its December 28,2011 letter once again obscured the distinctions between 

USRC and IBRC and once again contended that USRC was merely a renamed IBRC. 

Even if one fiilly assumes that USRC's misrepresentations were not intentionally false 

that still does not mean they weren't false statements for which the notice should be void ab 

initio. The statements were material to the Board's licensing procedures and authority, and they 

were false and misleading.̂ ^ It is now clear that CML, CMRR, and the Board all have been 

misled. It is also clear - and CMRR wants the Board to fully understand - that CMRR, the rail 

carrier in legal possession ofthe Comstock Subdivision, never acquiesced in or approved ofthe 

*̂ USRC conceals its failure to alert CMRR and CML to the fact that IBRC and USRC were not 
one and the same and, in so doing, USRC misleadingly implies that CMRR was fully informed 
about USRC's tme corporate status. It was not. USRC also incorrecfly implies that CMRR had 
approved of USRC's presence on the Comstock Subdivision in place of IBRC. It had not. 

^̂  That Mr. Root led CMRR (and later the Board) to believe that USRC and IBRC were the same 
entity was an issue in the pending federal court litigation where the respective contractual rights 
of USRC, CML, and CMRR were being resolved, which has now been resolved via the Consent 
Decree. 
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corporate changes that USRC described in the USRC Notice.̂ ** CMRR and the Board now know 

that IBRC ceased to exist in 2009, that in IBRC's place Mr. Root installed a different railroad 

company without obtaining requisite STB operating authority, that CMRR and UP did not 

consent to USRC operating on the line as a distinct and separate company, and that Mr. Root has 

asserted (falsely) that the new company "acquired" IBRC's "operating authority" in 2008. 

CML and CMRR now also know that the Board was again misled when USRC, in its 

December 28,2011 letter, pointed to the exemption authority that IBRC obtained in 2006 in the 

FD 34897 proceeding and stated (astonishingly) that, "Iron Bull Railroad Company LLC, now 

known as Utah Southem Railroad Company, LLC, has not ceased its operations. To the 

contrary, [IBRC, now known as USRC] is ready, willing and able lo continue to render service 

on the Comstock Subdivision (emphasis added)."^' But not two months prior, USRC had 

admitted that USRC was not merely a renamed IBRC and was in fact a separate and distinct 

corporation. USRC fails to explain why, if IBRC and USRC are the same, it chose to file the 

2011 IBRC-to-USRC notice of exemption filing in the first place. Also omitted is any reference 

to the fact that IBRC had been dissolved. As such, USRC muddied the waters even more in its 

December 28,2011 letter and fiirther misled the Board."'" 

*̂ After filing the change in operators notice, USRC stated that CML, the line's sole shipper, had 
been advised ofthe notice and that CML had consented to the change. See USRC filing in FD 
35558, submitted on October 26, 2011. But CML had not yet fully grasped the legal significance 
ofthe purported change in operators. It was focused on obtaining adequate rail service from a 
service provider who was beginning to miss on its transportation commitments. Regardless, 
USRC still needed to obtain CMRR's and UP's consent to such an operator change (not CML's) 
for USRC to assume IBRC's' role. But USRC did not obtain and has never obtained CMRR's 
nor UP's consent to the purported change of operators. 

^' USRC December 28 Letter Filing at 1 (emphasis added). 

°̂ Curiously, USRC's December 28 letter filing, which has no caption reference or heading, 
focuses upon the 2006 exemption proceedings in FD 34896 (the CMRR lease and operation 
exemption) and FD 34897 (the IBRC operation exemption), and only notes this proceeding in a 
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Perhaps USRC was attempting to mislead the Board in an attempt to have it both ways, 

but such an effort must be rejected. If, as the December 28 letter suggests, USRC wanted the 

Board to believe that USRC and IBRC were one and the same, then the USRC Notice was 

entirely urmecessary, and the USRC Notice (the facts of which were verified by Mr. Root) was 

plainly void ab initio for stating otherwise. On the other hand, if USRC and IBRC were separate 

and distinct corporations as previously stated in this proceeding and as borne out in the Utah 

state corporation records, then the Notice should have been rejected or revoked because ofthe 

various misleading statements offered in this and other proceedings. In either event, USRC's 

conflicting assertions of facts warrant nullification ofthe exemption in the interest of upholding 

the integrity ofthe Board's processes. 

V. MR. ROOT AND USRC MAY HAVE ALSO MISLED THE BOARD WITH 
RESPECT TO HIS OWNERSHIP OF AERC 

Mr. Root also may have misled the Board with respect to his ownership of other railroads 

and whether some form of common control authority was required. We know that in 2006, Mr. 

Root.controlled AERC and sought authority to also control IBRC indirectly. It is unclear 

whether Mr. Root continues to have a controlling interest in AERC (there is some indication that 

Mr. Root may have divested himself of a controlling interest in AERC in or about 2007). If Mr. 

Root has not, however, relinquished his controlling interest in AERC, his acknowledgement that 

IBRC and USRC were not the same company begs explanation conceming why he did not 

invoke the Board's class exemption procedures at 49 C.F.R. §§ 1180.2(d) and 1180.4(g) or seek 

altemative regulatory authority to continue in control of both AERC and USRC when USRC 

footnote. Furthermore, it appears that the STB has only accepted the letter in the related FD 
34896 proceeding, pursuant to which (ironically) CMFLR obtained authority to lease and operate 
the Comstock Subdivision. CMRR respectfully requests the Board to take judicial notice of that 
December 28,2011 letter and incorporate it as part ofthe record in this proceeding. 
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became a new rail common carrier by virtue of its purported acquisition of common carrier rights 

over the Comstock Subdivision."" 

Specifically, if Mr. Root still controls AERC, Mr. Root needed, but failed to obtain, 

regulatory approval (or an exemption) to acquire control of USRC. In the altemative, Mr. Root 

needed, but failed to obtain, authority to engage in a corporate family transaction whereby IBRC 

was to be dissolved, and, in the process, IBRC's contract rights (and, presumably also IBRC's 

common carrier rights and obligations) were to be shifted to USRC. In either case, assuming 

that Mr. Root still controls AERC (an issue that CMRR and CML acknowledge is in doubt), then 

Mr. Root has failed to comply with 49 U.S.C. § 11323, and the corresponding regulations at 49 

C.F.R. Part 1180. If so, then Mr. Root lacks the prerequisite authority to control USRC and any 

other rail carriers, including AERC, and the Notice should be rejected as invalidly obtained 

without appropriate regulatory authority. 

"" Given that he had previously utilized the common control process to control both AERC and 
IBRC, Mr. Root cannot plausibly claim ignorance ofthe need to acquire conmion control 
authority. 

In other cases, corporate maneuverings involving changes to railroads within a corporate 
family (similar to those that Mr. Root undertook here) required Board authority under the 
corporate family transaction exemption procedures. See, ê g., Tennessee Southem Railroad 
Companv. Patriot Rail. LLC. Patriot Rail Holdings LLC, and Patriot Rail Corp. - Corporate 
Familv Transaction Exemption - Sacramento Vallev Railroad, LLC and Piedmont & Northem 
Railwav. LLC. STB Docket No. FD 35449 (STB served Dec. 8,2010) (corporate family 
transaction covering the conversion of two affiliated rail carrier corporations into limited liability 
companies); Watco Holdings. Inc.. Watco Companies. Inc.. and Watco Transportation Services. 
Inc. - Corporate Familv Transaction Exemption. STB Docket No. 35439 (STB served Nov. 4, 
2010) (involving corporate restmcturing, including the conversion of certain affiliated rail 
carriers from corporations to limited liability companies). 
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VL USRC IS LONG GONE, SO PROLONGED REGULATORY PROCEEDINGS 
HERE WOULD DO NOTHING BUT REWARD USRC AND MR. ROOT FOR 
THEIR DECEPTION 

USRC is plainly a rogue short line operator, one that has succeeded in installing itself on 

the Comstock Subdivision by way of an assumed identity. To get to where it once was, USRC 

deceived the Board, the Comstock Subdivision's lessor and current operator (CMRR), and the 

line's sole shipper. Moreover, during USRC's shaky tenure, USRC service was woefully 

inadequate, and when CML was forced to take matters into its own hands to protect its business 

by opting to use CMRR service (CMRR possessed legitimate STB operating authority and CML 

had the right to use CMRR), USRC became petty and vengeftil. 

But USRC and its owner, Mr. Root, ultimately recognized that the writing was on the 

wall, and USRC eventually disappeared from the Comstock Subdivision even during the then 

pending federal litigation. As of now, it has withdrawn all of its equipment and personnel, 

entered into the Consent Decree, and no longer has the ability to resume service. Because it is no 

longer needed or wanted on the line, USRC has fully discontinued operations on the Comstock 

Subdivision in the literal sense and it is time to remove its STB authority as well. 

Although USRC's regulatory counsel previously insisted that the only way that USRC 

can legally be "evicted" from the Comstock Subdivision was by way ofa formal discontinuance 

of service application proceeding, the Board need not follow that course here. (This of course, 

presupposes that USRC has valid legal standing as a rail common carrier on the line, a matter 

that CMRR has demonstrated is not the case.) In view ofthe Consent Decree and the facts set 

forth in this petition, no purpose would be served by holding CMRR to the considerable added 

burden and expense of preparing and pursuing the adverse discontinuance process. The Board 

should not tum a blind eye to the merits of granting the subject petition to reject or revoke. It, it 
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would not only be sanctioning USRC's dishonesty, but it would also subject CMRR and CML to 

fiirther injury by preventing them from quickly eradicating any surviving claim that USRC may 

have to common carrier status on the Comstock Subdivision. No public interest would be served 

by prolonging this proceeding and requiring the preparation, expense, and processing of an 

adverse discontinuance proceeding. On the unique circumstances ofthis case, the practical 

choice is for the Board to grant the subject petition to reject or revoke, and to thereby avoid 

artificial and wholly unnecessary barriers for the "exit" ofa bad actor that has purported to be a 

rail common carrier. 

CONCLUSION 

The foregoing sections ofthis petition show that USRC has offered multiple false, 

misleading, and/or contradictory statements in connection with its purported "change of 

operators" notice of exemption in this proceeding. Rather than set out the tmth or seek the 

appropriate regulatory actions, USRC has time and time again switched its story depending upon 

the circumstances. We now know that USRC's exemption was obtained under false pretenses, 

that Mr. Root and USRC had since 2008 been untruthful to the Board, CML, and CMRR by 

claiming that IBRC and USRC were one and the same (and then only came clean when it 

appeared that CML and CMRR might expose the truth themselves), and that USRC failed to 

disclose to the Board pertinent information that would have borne upon the Board's processing 

ofthe notice of exemption. It is time for the Board to put an end to Mr. Root's misleading and 

obstructive behavior. Because the USRC Notice contained multiple false and misleading 

statements, it should be rejected or revoked as void ab initio. 
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STB DOCKET NO. FD 35558 

UTAH SOUTHERN RAILROAD COMPANY, LLC 
— CHANGE IN OPERATORS EXEMPTION — 

IRON BULL RAILROAD COMPANY, LLC 

PETITION TO REJECT OR REVOKE 

EXHIBITA 

CHRONOLOGY OF EVENTS 



EXHIBITA 

COMSTOCK SUBDIVISION - CASE CHRONOLOGY 

Winter-Spring 2006 

Palladon Iron Corporation ("Palladon") - predecessor to CML Metals Corporation -
announces plans to restore iron mining activity at Nevada's Comstock/Mountain Lion 
Mine. In connection with its anticipated iron mining operatiotis, Palladon enters into 
negotiations with Union Pacific Raihoad Company ("UP") conceming the restoration of 
rail operations over UP's Comstock Subdivision, a branch line directly serving the 
Comstock/Mountain Lion Mine. 

Palladon and UP reach an agreement in principle for the restoration of rail service on the 
Comstock Subdivision. Under that agreement, Palladon will establish a new non-carrier 
subsidiary (PIC Railroad, Inc.) to lease the Comstock Subdivision from UP, and PIC 
Railroad will, in tum, enter into a contract with Iron Bull Railroad Company, LLC 
("IBRC"), pursuant to which IBRC will provide rail service to Palladon over the 
Comstock Subdivision. 

August 15,2006 

PIC Railroad, Inc. and IBRC file notices of exemption with the Surface Transportation 
Board in STB Docket Nos. 34896 and 34897, respectively, for PIC Railroad to lease the 
Comstock Subdivision fix)m UP, and for IBRC to assume operation ofthe Comstock 
Subdivision upon PIC Railroad's consummation of its leasehold interest. The notices are 
filed jointiy by IBRC's Surface Transportation Board counsel. 

Michael R. Root, IBRC's indirect owner, concurrently files a notice of exemption with 
the Surface Transportation Board in STB Docket No. FD 34898 to permit Mr. Root to 
control Albany & Eastem Railroad Company ("AERC"), an existing Class III railroad, 
and IBRC (through AERC) at such time as IBRC becomes a rail common carrier. 

August 15,2006 - July 31,2008 

Palladon does not commence iron mining operations. Accordingly, PIC Railroad's lease 
of UP's Comstock Subdivision has not yet occurred. IBRC has not yet commenced rail 
service on the line. 

July 31,2008 

PIC Railroad and UP execute an agreement for PIC Railroad's lease of UP's Comstock 
Subdivision, along with subsidiary agreements related to the rail line lease transaction. 

IBRC and PIC Railroad execute a "Rail Track Operating Agreement" (the "2008 
Operating Agreement") pursuant to which IBRC is to operate over the Comstock 



Subdivision upon PIC Railroad's consummation ofa leasehold interest in that rail line, 
and pursuant to which IBRC is to provide service to Palladon. 

IBRC still has not yet commenced rail operations on the Comstock Subdivision. 

September 30,2008 

IBRC's counsel submits a one-page letter filing to the Surface Transportation Board 
advising that "effective October 1,2008, the tiame of Iron Bull Railroad Company, LLC 
is being changed to Utah Southem Railroad Company, LLC [USRC]." 

This statement, unbeknownst to Palladon, PIC Railroad, or the Board is false. 

IBRC/USRC still has not yet commenced rail operations on the Comstock Subdivision. 

November 17,2008 

Mr. Root, on behalf of IBRC, falsely represents to PIC Railroad that "effective October 1, 
2008, Iron Bull's [IBRC] name has been changed to Utah Southem Railroad Company, 
LLC [USRC], but ownership of Utah Southem is the same as ownership of Iron Bull," 
and the two parties execute an Addendum to the 2008 Operating Agreement (the "2008 
Addendum") changing all references to IBRC in the 2008 Operating Agreement to 
USRC. The 2008 Addendum makes no other changes to the 2008 Operating Agreement. 

Unbeknownst to Palladon and PIC Railroad, Mr. Root has established USRC as a 
company separate and apart from IBRC. 

IBRC/USRC still has not yet commenced rail operations on the Comstock Subdivision. 

April 21,2009 

Counsel for PIC Railroad (also serving as counsel for IBRC/USRC) advises the Surface 
Transportation Board in a one-page letter filing that the notice of exemption filed on 
behalf of PIC Railroad in 2006 is incorrect in that it refers to this company as "PIC 
Railroad, LLC," when in fact the correct corporate name is PIC Railroad, Inc. 

IBRC/USRC still has not yet commenced rail operations on the Comstock Subdivision. 

April 19,2010 

Palladon changes its name to CML Metals Corporation ("CML"). CML retains control 
ofthe Comstock/ Mountain Lion mine and Palladon subsidiary PIC Railroad. 



Under new management, CML revives stalled efforts to reactivate the 
Comstock/Mountain Lion mine and to restore the Comstock Subdivision rail line to 
service. 

IBRC/USRC still has not yet commenced rail operations on the Comstock Subdivision. 

January 1,2011 

On or about this date, CML begins iron ore production at its Comstock/Mountain Lion 
mine. CML's ore production is destined to consumers in China by way of ocean ports in 
Central Califomia. USRC (purporting to be the renamed IBRC) commences rail service 
on the Comstock Subdivision at approximately the same time. 

January 20,2012 

Contemplating rail service requirements differing significantiy from those set forth in the 
now-outdated 2008 Operating Agreement, CML executes a new Rail Track Operating 
Agreement with USRC (the "2011 Operating Agreement"). 

Summer-Fall of 2011 

USRC service to CML on the Comstock Subdivision declines, and CML faces increased 
costs in its efforts to avoid missing ocean shipment starts. CML attempts, unsuccessfiilly, 
to reach arrangements with USRC to restore USRC service to satisfactory levels. The 
relationship between CML and USRC begins to deteriorate. USRC service fails to 
improve, and CML faces increasing shipping costs stemming from USRC's avoidable 
service inefficiencies. 

Counsel for CML during this time frame begins to leam that USRC and IBRC are not one 
and the same, contrary to Mr. Root's representations. 

October 2011 

CML determines that USRC is in breach of its contractual commitments under the 2011 
Operating Agreement, and CML counsel so advises counsel for USRC. 

October 21,2011 

In the face ofthe deteriorating CML-USRC relationship, USRC files a notice of 
exemption in STB Docket No. 35558, in which USRC seeks exemption authority to 
acquire IBRC's common carrier rights and obligations over the Comstock Subdivision. 
USRC acknowledges for the first time that it had incorrectly advised the Board in its 
September 30,2008 filing that USRC was merely IBRC renamed, when USRC and IBRC 
have always been separate and distinct corporate entities under Mr. Root's control. 
USRC also acknowledges that IBRC has been dissolved. 



October 26,2011 

USRC submits a one-page letter filing to the Board accepting the Board's decision to re
characterize transaction encompassed by the FD 35558 notice of exemption from a 
transaction between IBRC and USRC (involving the alleged conveyance of operating 
rights) to a "change of operators" transaction. USRC represents that it has obtained 
CML's consent to the change of operators (as the Comstock Subdivision's lone shipper), 
but fails to disclose that PIC Railroad - the entity in legal possession ofthe Comstock 
Subdivision pursuant to a rail line lease with UP - has not consented to the arrangement. 

November 2011 

As it was entitled to do under the terms of that agreement, CML assigns all of its rights 
under the 2011 Operating Agreement to its subsidiary, PIC Railroad. 

December 2011 

Finding USRC service to be unacceptable and not in keeping with USRC's obligations 
under the 2011 Operating Agreement, PIC Railroad makes arrangements to commence 
rail operations on the Comstock Subdivision in its own name, and CML advises USRC of 
this arrangement. 

USRC, taking exception to this tum of events, engages in actions designed to thwart PIC 
Railroad's provision of rail service to CML. 

December 15,2011 

USRC files suit against CML in Utah state court alleging CML's breach ofthe 2011 
Operating Agreement, and, among other things, it files an ex parte motion for a court 
order to enjoin CML from using PIC Railroad's rail services. 

PIC Railroad submits a letter filing to the Board in the FD 34896 proceeding, advising 
the Board that, among other things, it will do business as Comstock Mountain Lion 
Railroad ("CMRR"), that CMRR is CMLs' preferred rail service provider, and that CML 
has terminated the 2011 Operating Agreement with USRC. 

December 16,2011 

The Utah state court issues a temporary restraining order and preliminary injunction in 
favor of USRC, precluding CML from using CMRR rail service. 

December 17,2011 

CML seeks removal ofthe aforementioned Utah state court litigation to the United States 
District Court for the District of Utah, Central Division. On that same day, the federal 



district court immediately suspends and sets aside the state court's temporary restraining 
order and preliminary injunction against CML. 

Litigation between CML and USRC begins to imfold in federal district court in Utah. 
Various motions, declarations, and memoranda are filed shortly thereafter. 

December 19,2011 

The federal district court fiilly vacates the state court-issued temporary restraining order. 

December 28,2011 

New STB regulatory counsel for USRC submits a letter filing with the Board in the FD 
34896 and 34897 proceedings. Among other things, the filing states that "Iron Bull 
Railroad Company LLC, now known as Utah Southem Railroad Company, LLC, has not 
ceased operations" [despite the fact, previously acknowledged by USRC, that IBRC had 
been dissolved], accuses CML of a "flagrant violation of 49 U.S.C. § 10903 and 49 
C.F.R. § 1152.1, et seq." [by virtue CML's decision to use CMRR exclusively for its rail 
service needs], and urges "the Attomey General to bring a court proceeding" against 
CMRR. 

January 6,2012 

CMRR responds to USRC's December 28 letter filing. CMRR explains that USRC has 
attempted to interfere with CMRR's provision of duly-licensed common carrier rail 
service to CML, points out that neither CML nor CMRR have engaged in any conduct in 
violation ofthe ICC Termination Act of 1995 or the Board's regulations, and advises that 
CMRR intends shortly to file a petition to reject or revoke USRC's operating exemption. 

January 7 to Present 

Utah federal district court litigation remains pending. 

USRC has fully vacated the Comstock Subdivision, having withdrawn all equipment and 
personnel from the line. CMRR remains as the exclusive rail service provider to CML. 

CML and CMRR have engaged in settlement discussions with USRC in an effort to 
resolve the underlying dispute and to explore a mutually acceptable arrangement to 
address questions concerning USRC's operating authority on the Comstock Subdivision. 
In the interest of a mutually acceptable arrangement, CML and CMRR held off pursuing 
the aforementioned petition to reject or revoke. Such discussions have not been as 
fmitful as CML and CMRR had hoped. CML and CMRR elect under the circumstances 
not to hold off any longer on seeking a Board determination as to USRC's regulatory 
status on the Comstock Subdivision. 
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RAIL TRACK OPERATING AGREEMENT 
between 

PIC Railroad, Inc. 
and 

Iron Bull Railroad Company, LLC 

This Rail Track Operating Agreement ("Agreement") dated 
Jui^j 31 2008 (the "Effective Date"), is made and entered Into between 

PIC RAILROAD, INC., a Utah Corporation ("PICR"), as "Lessee," and IRON 
BULL RAILROAD COMPANY. LLC ("IBR"), a Utah Corporation, as "Rail 
Operator", collectively the "Parties." 

RECITALS 

A. PICR is the Lessee ofthe Union Pacific ("UP") rail line known as 
the Comstock Subdivision, extending between milepost 0.1 at or near iron 
Springs, Utah and milepost 14.7 at or near Iron i\4ountain, Utah, a distance of 
approximately 14.6 miles, located in Iron County, Utah (the "Track"), with rights to 
certain other tracks In the vicinity (the Track and the other tracks to which PICR 
has rights are sometimes referred to herein as the "Project"). A copy ofthe UP 
Lease is attached hereto as Exhibit "A," and a map showing the location ofthe 
Track Is attached hereto as Exhibit "B." 

B. IBR desires to operate, and handle day-to-day maintenance and 
repair of the Track on behalf of PICR on the terms set forth In this Agreement in 
accordance with FRA Class 2 Standards. 

C. PICR desires to engage IBR for the purpose of switching, 
operating, maintaining and repairing the Track on behalf of PICR subject to the 
terms, conditions and provisions of this Agreement. 

NOW THEREFORE, for good and valuable consideration, the 
Parties agree as follows: 

Article 1. Definitions 

1.00 Definitions. As used in this Agreement, the following terms 
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shall have the following definitions: 

a. "Applicable Laws" shall mean all current and future laws, statutes, 
rules, regulations, ordinances, directives, covenants, easements and restrictions 
of record, permits, and requirements of all municipal, state and federal 
authon'ties, including but not limited to the Sur^ce Transportation Board, the 
Utah Public Utilities Commission, the Federal Railroad /\dmlnlstration, the 
Federal Employees Liability Act, Worker's Compensation, now or later in force. 
Including but not limited to, Environmental Laws, the requirements ofthe local fire 
department and any applicable insurance undenÂ riter (fire or othenvise) or rating 
bureau relating in any manner to the use, occupancy or operation of the Track 
(including but not liniited to matters pertaining to: (i) railroad operators; (ii) 
railroad safety; (iii) the transportation and/or storage of goods, products or any 
other items In or on rail cars; (iv) industrial hygiene; (v) occupational safety and 
health; (vi) fire safety; (vii) environmental conditions on, in, under or about the 
Track, including soil and groundwater conditions; and (viii) the use, generation, 
manufacture, production, installation, maintenance or removal, transportation, 
storage, spill or release of any (Hazardous Substance or storage tank, now in 
effect or which may hereafter come into effect (including retrofits or changes in 
building and health and safety codes), and whether or not reflecting a change in 
policy from any previously existing policy. 

b. "/\ssignment" shall mean any assignment, transfer, mortgage, or 
other transfer or encumbrance ofthis Agreement whether voluntarily or by 
operation of law. 

c. "Environmental Laws" shall mean all current and future federal, 
state, local, or municipal laws, rules, orders, regulations, statutes, ordinances, 
codes, decrees, or requirements of any government authority regulating, relating 
to, or imposing liability or standards of conduct concerning any Hazardous 
Substance, or pertaining to occupational health or industrial hygiene, 
occupational or environmental conditions on, under, or about the Project, as now 
or may at any later time be in effect, Including without limitation, the 
Comprehensive Environmental Response, Compensation and Liability Act, the 
Resource Conservation and Recovery Act, the Clean Water Act, the Hazardous 
IVIaterials Transportation Act, the federal laws and regulations governing the 
storage and transportation of hazardous materials by rail, the state laws and 
regulations governing the storage and transportation of hazardous materials by 
raii;"the"Superfuhd Amendments'and Re-authorization Actrthe Emergency " 
Planning and Community Right to Know, the Occupational Safety and Health Act, 
together with any amendments of or regulations promulgated under the statutes 
cited above and any other federal, state, or local law, statute, ordinance, or 
regulation now in effect or later enacted that pertains to occupational health or 
industrial hygiene, and only to the extent that the occupational health or industrial 
hygiene laws, ordinances, or regulations relate to Hazardous Substances on, 
under, or about the Project, or the regulation or protection ofthe environment. 
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including ambient air, soil, soil vapor, groundwater, surface water, or land use. 

d. "Event of Default' shall mean any one or more of the events or 
occurrences set forth in Section 11.00 of the ̂ reement. 

e. "Hazardous Substance" shall mean any product, substance, 
chemical, material or waste whose presence, nature or quantity and/or irrtensity 
of existence, use, manufacture, disposal, transportation, spill, release or affect, 
either by itself or in combination with other materials which is either: (i) potentially 
injurious to the public health, safety or welfare, the environment, the Track, or the 
Project; (ii) regulated or monitored by any governmental authority; or (iii) a basis 
for liability of PICR or IBR to any governmental agency or third party under any 
applicable statute or common law theory. Hazardous Substance shall include 
but not be limited to: (i) those substances included within the definitions of 
"hazardous substance," "hazardous waste," "hazardous material," "toxic 
substance," "solid waste," or "pollutant or contaminant" in or under any other 
Environmental Law; (ii) those substances listed in the United States Department 
of Transportation (DOT), or by the environmental Protection Agency, or any 
successor agency, as hazardous substances; (iii) other substances, materials, 
and wastes that are or become regulated or classified as hazardous or toxic 
under federal, state, or local laws or regulations; and (iv) any material, waste, or 
substance that is a petroleum or refined petroleum product, asbestos, 
polychlorinated biphenyl, designated as a hazardous substance, a flammable 
explosive, or a radioactive material. 

f. "Hazardous Substance Condition" shall mean the occurrence or 
discovery of any deposit, spill, seepage, release or any other condition involving 
the presence of or a contamination by a Hazardous Substance, in, under or 
about the Track, Project, and/or any rail car on the Track as the case may be. 

g. "Reportable Use" shall mean: (1) the installation or use of any above 
or below ground storage tank; and (ii) the generation, possession, storage, use, 
transportation, or disposal of a Hazardous Substance that requires a permit from 
or with respect to which a report, notice, registration or business plan is required 
to be filed with any governmental authority, including IBR's being responsil̂ ie for 
the presence in, on or about the Track of a Hazardous Substance with respect to 
which any Applicable Laws require that a notice be given the persons using, 
entering or occupying the Track or neighboring properties. "Reportable Use" 
shall hot be'ihterpreted to liniit the reportingof any Hazardous Substa'hces under' 
this Agreement to a "Reportable quantity" under the Environmental Law. 

h. "Rules and Regulations" shall mean the rules and regulations for 
the operation as established and issued by PICR, as amended from time to time. 
The Rules and Regulations are attached as Exhibit "C" hereto and incorporated 
herein by this reference. 
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i. "IBR's Related Parties" shall mean IBR's employees, officers, 
directors, agents, contractors, invitees, licenses, vendors, shippers, 
customers and any other individuals related by business or othen/vise to 
IBR. 

Article 2. Track in Project 

2.00 Track. PICR will allow IBR to use the Track on tiie terms, 
provisions and conditions set fortii in this Agreement. 

2.01 Rehabilitation. For the first year, tiie scope of work as 
provided In Exhibit E, shall be completed on or before October 1,2008. PICR 
shall rehabilitate and upgrade the Track to a FRA Class 2 Standard. 

Article 3. Use and Condition of Track 

3.00 Responsibilities of IBR: Pennitted Use ofthe Track. IBR shall 
be responsible during the term ofthis /Agreement fertile operation, maintenance 
and repair ofthe Track. Except as othenvise provided in this Agreement or in a 
written agreement between IBR and PICR, IBR shall be solely responsible for all 
costs and expenses incurred in connection with the operation, maintenance and 
repair ofthe Track. In carrying out its duties and responsibilities hereunder, IBR 
shall be pennitted to use the Track for the switching of rail cars, to conduct 
maintenance and repair of the track and the track bed, and fbr no other use or 
purpose whatsoever (the "Permitted Use"). 

• 3.01 Prohibited Activities. IBR shall not use or permit the use of 
the Track in any way or manner that creates or threatens to create waste or a 
nuisance, or that disturbs, interrupts or interferes with the PICR or other PICR 
pre-approved occupants ofthe line or to the neighboring premises or properties. 

3.02 Responsibility for Rail Cars. In connection with the operation 
ofthe Track, rail cars will be provided by PICR. Once rail cars or a unit train is 
consigned, delivered, or othen/vise placed on the track for interchange, the rail 
cars and their contents shall be deemed to be delivered to IBR and IBR assumes 
full responsibility for all loss or damage to the rail car and its contents that occurs 
"while the rail car is oh the ti^ack of otherwise in the custody ahd/dr control of IBR; 
until the rail car is delivered to Union Pacific at interchange. PICR shall have no 
responsibility or liability whatsoever for rail cars on tiie Track unless, as the result 
of negligence or intentional act on the part of PICR resulting in the loss or 
damage of said railcars. 

3.03 Rules and Regulations. PICR may from time to time create, 
establish, enact, amend, modify or change the Rules and Regulations, within 
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PICR's sole and absolute discretion including, but not limited to, rules and 
regulations for the management, safety, care, and cleanliness ofthe area, the 
grounds, and tiie preservati'on bf good order. IBR agrees that it will abide by, 
keep, and observe all of ttie Rules and Regulations. IBR acknowledges PICR's 
absolute autiiority to establish, create and amend the Rules and Regulations. If, 
however, tiie amended Rules and Regulations are found unacceptable to IBR 
then IBR shall have the right to negotiate terms acc^table to both parties. If no 
agreement can be reached, then IBR shall have the right via thirty-day written 
notice, to terminate this agreement. 

Article 4. Operations 

4.00 Deliverv of Rail Cars. IBR shall communicate and coordinate 
with UP for the timely pickup and/or delivery of rail cars to and from the rail line. 
IBR shall use ail reasonable efforts to coordinate with UP to comply with the pick
up and/or delivery times requested by PICR. 

4.01 Switchina Rail Cars. IBR shall, at IBR's sole cost and 
expense, switch or cause to be switched all rail cars and unit trains delivered to, 
stored or othenvise placed at the interchange tracks within a reasonable amount 
of time. 

4.02 Raii Locomotives. IBR shall at all times, at IBR's sole cost 
and expense, maintain rail locomotives in good working order and condition in 
compliance with applicable laws ready to provide the switching services pursuant 
to this Agreement. Once the Track is upgraded, UP may allow its locomotives to 
be operated over the Track. For the movement of up to and including 2.0 million 
tons of material annually, IBR locomotives shall be used. For the movement of 
material beyond 2.0 million tons on an annual basis, it shall be at PICR's 
discretion whether IBR or UP locomotives will be used. Accordingly, PICR shall 
provide written direction to IBR regarding the use of locomotive power. 

4.03 Operating Authoritv. PICR will file a Notice of Exemption at the 
STB for Its acquisition ofthe rail line by lease from UP and its operation. IBR will 
file a Notice of Exemption at the STB for its operation of the rail line by operating 
agreement with PICR. Those filings made be made jointly if PICR and IBR so 
agree. In the event that the Operating Agreement were to be lawfully terminated, 
or expires by its terms, IBR agrees that it will promptiy file at the STB for authority 
to discontinue rail service over the line. 

4.04 IBR Tracking System. IBR shall provide PICR full access to 
all unit trains/cars handled at the interchange point, along the Track. 

Articles. Term 
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5.00 Term. The initial term of tills Agreement shall commence on 
tiie Effective Date ofthis Agreement and shall expire five (5) years following the 
Effective Date (the "Term"). This Agreement shall be automatically renewed 
thereafter for successive one (1) year tenns (each, a "Renewed Term") unless 
either party gives written notice to tiie other party at least sixty (60) days prior to 
the expiration of the Term or any Renewed Term that the Agreement shall not be 
renewed. 

Articles. Fees 

6.00 Per Car Fee. As compensation for its sen/ices hereunder, 
IBR shall be compensated by PICR based upon the number of rail cars handled 
by IBR. The per-car rates to be paid by PICR to IBR are set forthon Exhibit "D" 
ofthis Agreement. The schedule of rates set forth on Exhibit "D" may be 
modified or amended upon tiie written consent of both Parties. IBR will submit to 
PICR a list of cars handled each month on an itemized invoice. PICR agrees to 
pay such monthly Invoices witiiin 30 days of receipt. 

6.01 IBR's Books and Records. IBR shall keep and maintain full, 
complete, and appropriate books and records of all cars handled from the Track 
in accordance with generally accepted accounting principles. Not more often 
tiian once per calendar year, PICR shall have the right to audit IBR's books and 
records relating to IBR's operation of the Track for the purpose of verifying the 
number of rail cars reported by IBR as having been handled by IBR. The Parties 
shall adjust the amounts paid or owed by PICR if such audit shows that the 
number of rail cars handled by IBR was incon'ectly reported by IBR. if such audit 
discloses that IBR has overstated the number of rail cars handled by IBR by two 
percent (2%) or more as to any given period, IBR shall pay the reasonable cost 
of such audit and shall Immediately reifund the amount due to PICR with Interest 
thereon from the date such amount was paid by PICR at the rate of twelve 
percent (12%) per annum. 

Article 7. Maintenance and Repair 

7.00 IBR's Track Maintenance and Repair Oblioations. IBR shall, 
at IBR's sole'cost arid expense: " 

(a) Inspect the Track weekly and notify PICR monthly In 
writing of any maintenance and/or repair required to 
operate safely on the Track. All work shall be in 
accordance with FRA Class 2 Standards. 

(b) Provide normal maintenance and repair work on the 
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Track. For work deemed outside tiie scope of normal 
maintenance and repair, IBR shall provide PICR written 
notification including, but not limited to the option of 
completing the necessary work at PICR expense. PICR 
may at it's discretion hire a third-party to complete the 
necessary work. 

(c) On an annual basis, contract a third-party, agreeable to 
IBR and PICR, for the purpose of controlling potential 
overgrowtii of vegetation on or around the Track. 

Article 8. insurance; indemnity 

8.00 IBR's Insurance. IBR shall obtain, keep in full force and 
effect, and provide to PICR written evidence of the insurance required under this 
Agreement. Insurance required hereunder shall be in companies duly licensed to 
transact business in Utah and maintaining during the policy term a "General 
Policyholders Rating" as set forth in the most cun'ent issue of "Best's Insurance 
Guide" acceptable to PICR. IBR shall not do or permit to be done anything which 
shall Invalidate the insurance policies set forth herein. IBR shall cause to be 
delivered to PICR certified copies of policies of such insurance or certificates 
evidencing the existence and amounts of such insurance with the insureds and 
loss payable clauses as required by this Agreement. IBR shall name PICR as an 
additional insured on ail their policies. No such policy shall be cancelable or 
subject to modification except after thirty (30) days prior written notice to PICR. 
IBR shall, at least thirty (30) days prior to tiie expiration of such policies, furnish 
PiCR with evidence of renewals, certificates or "insurance binders" evidencing 
renewal thereof, or PICR may order such insurance and charge the cost thereof 
to IBR, which amount shall be payable by IBR to PICR upon demand 

8.01 Liability Insurance. IBR shall obtain and keep in force during 
the tenn of this Agreement a Comprehensive Commercial General Liability policy 
of insurance protecting IBR, and naming PICR as additional insured, against 
claims for bodily injury, personal injury, and property damage based upon, 
involving, or arising out ofthe use, operation, maintenance or repair ofthe Track, 
(including but not limited to fires, chemical spills, seepage, or other Hazardous 

~ Substance Conditions) and air areas' appurtenant or adjacent thereto. Including 
areas used in common with others at the Project. Such insurance shall be on an 
occurrence basis providing single limit coverage in an amount not less than 
$5,000,000 per occurrence with an "Additional Insured-Managers or Contractors 
of Premises" Endorsement and contain the "Amendment of the Pollution 
Exclusion" for damage caused by heat, smoke, or fumes from a hostile fire. The 
policy shall not contain any intra-lnsured exclusions as between insured persons 
or organizations, but shall include coverage for liability assumed under this 
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Agreement as an "Insured contract" for the performance of IBR's Indemnity 
obligations under this Agreement. PICR shall have the right to increase required 
minimum limits not to exceed $7,500,000, as it deems necessary, via written 
notice to IBR. Additionally, railroad employees of IBR will be covered under the 
Federal Employers Liability Act (FELA). 

8.02 Auto Liabilitv Insurance. IBR shall cany automobile 
(including vehicular liability) insurance with a minimum combined single limit of 
$1,000,000 covering ail owned, hired, and non-owned autos, vans, trucks and 
any other vehicles entering tiie Project and/or driving within Project on IBR's 
behalf. PICR shall be named as an additional insured on all such policies. PICR 
shall have the right to increase required minimum limits not to exceed 
$1,500,000, as it deems necessary, via written notice to IBR. 

8.03 Indemnity. IBR shall Indemnify, protect, defend, and hold 
harmless the Track, PiCR, and their respective employees and agents from and 
against any and all claims, loss of rents and/or damages, costs, liens, judgments, 
penalties, permits, attorney's and consultant's fees, expenses and/or liabilities 
arising out of, involving, or in dealing with, the use, operation, maintenance or 
repair ofthe Track by IBR and the conduct of IBR's business, unless caused by 
the negligence or intentional misconduct of PICR. 

8.04 Exemption of PICR from Liabilitv. PICR shall not be liable for 
injury or damage to the person or goods, wares, merchandise, or other property 
of IBR, IBR's Related Parties or agents, or any other person in or about the Track 
or the properfy, whether such damage or injury is caused by or results from fire, 
explosion, steam, electricity, gas, water or rain or snow, or from the breakage, 
leakage, obstruction, or other defects of pipes, wires, or from any other cause, 
whether the said injury or damage results from conditions arising upon the Track 
or upon other portions of property, or from other sources or places, and 
regardless of whether the cause of such damage or injury or the means of 
repairing the same is accessible or not. Except as othenA/ise provided in this 
Agreement, PICR shall not be liable to IBR for any damages, claims or losses, 
nor shall IBR be entitled to tenninate this Agreement or to any abatement of user 
fees for any damage to IBR's property or any injury to IBR or IBR's Related 
Parties, or loss to IBR's business arising out of any cause whatsoever. PICR 
immunity from liability shall be excepted if the loss or damage is the result of 
negligence or an ihteritidnal act on the "part of PICR. 

Article 9. Hazardous Substances 

9.00 Reportable Users Require Prior Consent. IBR shall not 
engage in any activity in, on or about the property or the Track which constitutes 
a Reportable Use of Hazardous Substances without the express prior written 
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consent of PICR and compliance in a timely manner (at IBR's sole cost and 
expense) witii ail Applicable Laws. Notwithstanding the foregoing, IBR may, 
without PICR's prior consent, but in compliance with all Applicable Laws, use any 
ordinary and customary materials reasonably required to be used by IBR in the 
nomnal course of IBR's business pennitted on the Track, so long as such use Is 
not a Reportable Use of a Hazard Substance and does not expose tiie property 
or neighboring properties to any meaningful risk of contamination or damage or 
expose PICR to any liability tiierefore. 

9.01 Duty to Inform PICR of Hazardous Substance Condition. If 
IBR knows, or has reasonable cause to believe, that a Hazardous Substance 
Condition has occurred in, on, under, or about the Track, otiier than as previously 
consented to by PICR, IBR shall immediately: (i) give verbal and written notice of 
such fact to PICR; and (ii) give PiCR a copy of any statement, report, notice, 
registration, application, permit, business plan, license, claim, action or 
proceeding given to IBR, or received by IBR from, any govemmental authority or 
private party, or persons entering or occupying the Track, concerning the 
presence, spill, release, discharge of, or exposure to, any Hazardous Substance 
or contamination in, on or alsout the Track, including but not limited to all such 
documents as may be involved in any Reportable Uses involving the Track. 

9.02 Hazardous Substance Condition Responsibilities. Ifa 
Hazardous Substence Condition occurs for which IBR is legally responsible, IBR 
shall make whatever investigation and remediation thereof is required by 
Applicable Laws, and this Agreement shall continue in full force and effect, 
subject to PICR's rights under Article 11. If a Hazardous Substance Condition 
occurs for which IBR is not legally responsible, PICR may, at PICR's option, 
either: (i) investigate and remediate such Hazardous Substance Condition at 
PICR's expense, in which event this Agreement shall continue in full force and 
effect; or (ii) if the estimated cost to investigate and remediate such condition 
exceeds twelve (12) times the then monthly Base Revenue Fee, PICR may, 
within thirty (30) days after it learns of the occurrence, terminate this Agreement 
upon sixty (60) days prior written notice to IBR. 

9.03 Expiration and Termination Option. Upon expiration or 
eariier termination ofthis Agreement, PICR may request IBR to periderm all ofthe 
following activities at IBR's sole expense: (i) obtain an environmental assessment 
ofthe Track to evaluate the environmental condition ofthe Track and the area 
immediately surrounding the track, and any potential environmentai liabilities 
under this Agreement; (ii) all remedial"or other workIdentlfiedin such"" 
environmental assessment and all applicable Environmentel Laws; (iii) all 
corrective, remedial, repair, or otiier work necessary to correct any alleged 
violations, deficiencies, or hazards noted by any environmental govemmental 
agency; and (iv) all steps necessary to terminate, close, or transfer all 
environmental permits, licenses, and other approvals or authorizations for the 
Track or for activities, equipment, or conditions on the Track, in accordance with 
all Environmental Laws. The above will only occur if during the tenn of this 
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Agreement a hazardous incident has occurred. 

9.04 Environmentel Indemntflcatton. IBR shall indemnify, protect, 
defend and hold PICR and Ite respective agente, officers, and employees 
hanniess from and against any and all losses damages, liabilities, Judgmente, 
coste, claims, liens, expenses, penalties, permite and attorney's and consultant's 
fees arising out ofthe actions of IBR and ite agents and representetives in 
bringing any Hazardous Substance on the Track or the Immedlatefy sun-ounding 
area or In controlling any such Hazardous Substance. 

Article 10. Compliance witii Laws 

10.00 IBR Compliance with Laws. IBR shall, at IBR's sole cost 
and expense: (i) obtain and maintain any and all necessary licenses, permits 
and/or approvals under Applicable Laws and Regulations for IBR's business in, 
on or about the Track as provided herein; and (ii) fully, diligently and in a timely 
manner comply with all Applicable Laws and Regulations concerning the Track or 
IBR's use thereof, whether foreseen or unforeseen, regardless of cost, and 
regardless of when during the Term the proper papenÂ ork is filed. IBR shall, 
within five (5) days after receipt of PICR's written request, provide PICR with 
copies of all documente and information, including, but not limited to, permits, 
registrations, manifests, applications, reporte and certificates, evidencing IBR's 
compliance with any Applicable Laws and Regulations specified by PICR, and 
shall immediately upon receipt, notify PiCR In writing (witii copies of any 
documents involved) of any threatened or actual claim, notice, citetion, warning, 
complaint or report pertaining to or involving failure by IBR, the Track to comply 
with any Applicable Laws and Regulations. Without in any way limiting tiie 
generality of the foregoing, iBR shall prior to conducting any activities or use of 
the Track, obtain at IBR's sole expense all use or occupancy permite and 
licenses required by Applicable Laws and Regulations for the Permiti:ed Use. 

Article 11. Default; Remedies 

11.00 Event of Default. Any one or more of the following events 
or occurrences shall consb'tute a material breach of the Agreement by IBR and 
after the expiration of any applicable grace period shall constitute an Event of" " 
Default: 

(a) Failure to Provide Insurance or Fulfill Other Obligations. 
Except as expressly otherwise provided In this Agreement: (i) the failure by IBR 
to provide PICR with reasonable evidence of insurance required under this 
Agreement where such failure continues for three (3) days following written 
notice thereof by or on behalf of PICR; or (ii) the failure of IBR to fulfil! any 

10 
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obligation under this Agreement which endangers or threatens life or property, 
where such failure continues for a period of three (3) days following the written 
notice thereof by or on behalf of PICR to IBR. Notwithstending the foregoing, 
grossly unsafe practices as detennined by any applicable local, stete, or federal 
governmental agency, or as reasonably determined by an Insurance rating 
bureau or unden /̂riter regularly used by PICR to evaluate such matters shall be 
sufficient cause for PICR to immediately terminate IBR's right to possession and 
eject IBR from tiie Track without waiving other righte and remedies PICR may 
have against IBR. 

(b) Failure to Provide Switching Services. A default, breach 
or feilure of IBR to perform or comply with IBR's obligations in Article 4 where 
such defeult, breach or failure continues for a period of three (3) days after 
written notice thereof by or on behalf of PICR to IBR. 

(c) Failure to Provide Certain Written Notices. Except as 
expressly othenvise provided In this Agreement, the failure by IBR to provide 
PICR with reasonable written evidence (in duly executed original form, If 
applicable) of: (i) compliance witii Applicable Laws and Regulations pursuant to 
Section 10.00; or (ii) the execution of any document or other information which 
PICR may reasonably require of IBR underthe terms ofthis Agreement, where 
any such failure continues for a period of three (3) days following written notice 
by or on behalf of PICR to IBR. 

(d) Defeult of Agreement or Rules and Regulations. A 
default or breach by IBR as to the tenns, covenants, conditions, or provisions of 
this Agreement except as othenvise provided for herein, or of tiie Rules and 
Regulations where such default or breach continues for a period of tiiree (3) days 
after written notice thereof by or on behalf of PICR to IBR. 

Article 12. Right of Entry 

12.00 Access and Entry. PICR reserves the right at any and al 
times to access and enter the Track for inspection, showing to prospective 
tenants, or for other reasonable purposes. 

Article 13. Alterations 

13.00 No Alterations. IBR shall not make any alterations, 
improvements or other changes whateoever to the Track, without the prior written 
consent of PICR in PICR's sole and absolute discretion. PICR reserves the right, 
at any time, to make improvements, additions, modifications or changes to any 
portion ofthe Track, including, but not limited to, track layout provided, however. 

11 
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that any such changes shall not adversely affect IBR's raii operations. 

Article 14. Miscellaneous Provisions 

14.00 Severability. The invalkiity of any provision of this 
Agreement, as determined by a court of competent jurisdiction, shall in no way 
affect the validity of any otiier provision hereof. 

14.01 Time of Essence. Time is of tiie essence with respect to 
the peribrmance of all obligations to be peribmied or observed by tiie Parties 
under this Agreement. 

14.02 No Prior or Other Agreements. This Agreement contains 
all agreemente between the Parties with respect to any matter mentioned herein, 
and no other prior or contemporaneous agreement or understanding shall be 
effective. 

14.03 Notices. Ali notices required by the terms ofthis Agreement 
and supporting documente, shall be deemed to have been properly given if such 
notice is in writing, addressed to the party at such address as the party may have 
last designated In writing (if different from the address listed herein), sent by 
facsimile transmission: 

ifto PiCR; 

Palladon Iron Corporation 
Attn: Donald G. Foot, Jr. 
554 South 300 East, Suite 250 
Salt Lake City, UT 84111 
Facsimile No. (801)521-5454 

Ifto IBR: 

Iron Bull Railroad Company 
19014 East Tonto Verde Drive 
Rio Verde, AZ 85263 
Attention: Michael Root 
Facsimilie No. (. ) 

Any changes in addresses or numbers for notices shall be promptiy forwarded to 
all PARTIES. Unless othenvise stipulated hereunder, all notices shall be 
effective as ofthe date and time on which fexed. If any notice is transmitted by 
facsimile transmission 

14.04 Waivers. No,waiverby PICR of any Event of Defaulter 
breach of any term, covenant or condition hereof by IBR, shall be deemed a 

12 
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waiver of any other temi, covenant, or condition hereof, or of any subsequent 
Event of Default or breach by IBR of tiie same or of any other tenn, covenant, or 
condition hereof. PICR's consent to, or approval of, any act shall be deemed to 
render unnecessary tiie obteining of PICR's consent to, or approval of, any 
subsequent or similar act by IBR, or be construed as the basis of an estoppel to 
enforce tiie provision or provlstons ofthis Agreement requiring such consent. 
Regardless of PICR's knowledge of an Event of Default or breach at the time of 
accepting user fees, tiie acceptence of user fees by PICR shall not be a waiver 
of any preceding Event of IDefault or breach by IBR of any provision hereof, other 
than the failure of IBR to pay tiie particular rent so accepted. Any payment given 
PICR by IBR may be accepted by PICR on account of moneys or damages due 
PICR, notwithstanding any qualifying stetements or conditions made by IBR In 
connection therewith, which such stetements and/or conditions shall be of no 
force or effect whatsoever unless specifically agreed to in writing by PICR at or 
before the time of deposit of such payment. 

14.05 No Right to Holdover. IBR has no right to retain 
possession of the Track or any part thereof beyond the expiration or earlier 
termination ofthis Agreement. 

14.06 Cumulative Remedies. No remedy or election hereunder 
shall be deemed exclusive but shall, wherever possible, be cumulative with all 
other remedies at law or in equity. 

14.07 Covenants and Conditions. All provisions of this Agreement 
to be observed or perfonned by IBR are both covenants and conditions. 

14.08 Binding Effect: Choice of Law. This Agreement shall be 
binding upon the parties, their personal representatives, successors, and assigns 
and be governed by the laws of tiie Stete of Utah. Any litigation between the 
Parties hereto concerning this Agreement shall be Initiated in Iron County, Uteh, 
provided, however, that federal law shall apply to matters affecting interstate 
commerce; and actions tiiereon shall be instituted in federal court in Uteh. 

14.09 Attorneys' Fees, if any Party brings an action or 
proceeding to enforce the terms hereof or declare righte hereunder, the 
Prevailing Party (as hereafter defined) in any such proceeding, action, or appeal 
thereon, shallbe entitled-to-reasonable attorney's fees and court costs. - Such - -
fees may be awarded in the same suit or recovered in a separate suit, whether or 
not such action or proceeding is pursued to decision or judgment. The term 
"Prevailing Party" shall include, without limitation, a Party who substantially 
obtains or defeats the relief sought, as the case may be, whether by 
compromise, settlement, judgment, or the abandonment by the otiier Party of ite 
claim or defense. The attorney's fees award shall not be computed in 
accordance with any court fee schedule, but shall be such as to fully reimburse 
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all attorney's fees reasonably incun'ed. PICR shall be entitied to attomey's fees, 
coste, and expenses incurred In the preparation and service of notices of default 
and consultations in connection therewltii, whether or not a legal action Is 
subsequently commenced In connection with an Event of Defeult. 

/ 14.10 Termination. Unless specifically stated othenvise in writing 
/ by PICR, the voluntery or other sun-ender ofthis Agreement by IBR, the mutual 
termination or cancellation hereof, or a termination hereof iy PICR for breach or 
default by IBR, shall automatically terminate any subcontract on the Premises; 
provided, however, PICR shall, in tiie event of any such surrender, termination, 
or cancellation, have the option to continue any one or all of any existing 
subcontractors. PICR's failure within ten (10) days following any such event to 
make a written election to the contrary by written notice to the holder of any such 
lesser interest, shall constitute PICR's election to have such event constitute the 
termination of such interest 

14.11 Reservations. PICR reserves to itself the right from time to 
time, to grant without the consent or joinder of IBR, such easements, righte and 
dedications that PICR deems necessary, and to cause the recordation of parcel 
maps and restrictions, so long as such easements, righte, dedications, maps, 
and restrictions do not unreasonably interfere with the use ofthe Track by IBR. 
IBR agrees to sign any documente reasonably requested by PICR to effectuate 
any such easement rights, dedication, map, or restrictions. 

14.12 Authoritv. If either Party hereto Is a corporation, trust, or 
general or limited partnership, each individual executing this Agreement on 
behalf of such entity represents and wan-ants that he or she is duly authorized to 
execute and deliver this Agreement on its behalt If IBR is a corporation, ti-ust, or 
partnership, IBR shall, within thirty (30) days after request by PICR, deliver to 
PICR evidence satisfactory to PICR of such authority. 

14.13 Assignment. IBR mav not assign or transfer its oblioations under this 
agreement. Assignment ofthis contract by IBR shall constitute a default. 

IN WITNESS WHEREOF, the parties hereto have duly executed 
this Agreement the day and year first above written. 

Lessee: Rail Operator: 
PIC Railroad, Inc. Iron Bull Railroad Company, LLC 

By: 

Title:'IPw-sfcJU-t^i ^ c e o Titie: 1 1 ^ ^ 1^^*3-7 
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EXHIBITA 

Lease Agreement Between Union Pacific Railroad Company and PIC Railroad, 
inc.: 

To Be Inserted Once Signed. 
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EXHIBIT B 

Map of Rail Short Line 

Quiciaims'™ and t 
.dieofflpnsser 

i n niidid lo lea iMi pleim 
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EXHIBrrC 

Rules and Regulations 

To be established by PICR as needed according to 1. h. & 3.03 

> IBR must meet all Federal, State and Local Laws. 

> IBR will be under MSHA and Palladon iron Corporation's safety 
requirements while operating within the boundaries'of the mine 

property. 

> IBR must follow ail Federal rail administration rules and regulations. 

17 
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EXHIBIT D 
IBR will submit to PiCR a list of cars handled each month 
on an itemized invoice. PiCR will pay IBR the following per 
car rates: 

a. Cars handled using Union Pacific Railroad locomotives: $26.50 
per car. 
b. Cars handled using IBR locomotives: $66.00 per car 

PICR will pay IBR monthly invoices within 30 days of receipt. 

IB 
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EXHIBIT D 
IBR will submit to PICR a list of cars handled each month 
on an itemized Invoice. PICR will pay IBR the following per 
car rates: 

a. Cars handled using Union Pacific Railroad locomotives: $26.50 
per car. 
b. Cars handled using IBR locomotives: $66.00 per car. 
c. Rates shall be adjusted annually on the anniversary date of this 

agreement by tiie application ofthe index in the Rail Cost 
Adjustment Factor, governed by the Surface Transportetion 
Board (STB) and calculated by the Association of American 
Railroads (AAR). 

d. "Car Handled" shall be defined as movement of an "empty" car 
from the Interchange Track at Iron Springs, to the mine site and 
load-out facility at Iron Mountain, and delivered back to the 
Interchange Track as a "full" car, regardless of how often the car 
is moved by IBR In the interim. 

PICR will pay IBR monthly invoices within 30 days of receipt. 

19 



EXHIBIT B 
V • r 

1 

EXHisrr E 
Scope of, Work 

From: mlke_root@hotmaII.oom 
Subject: Crossings and trees 
Date: July 15.2008 3:26:41 PM MOT 
To: ghawkins@palladoniron.com, frank.dolce@paliadoniron.com, 

frankddolce@msn.com, hawkins.palladon@gmali.com 

I offer Palladon the following quote for crossing repairs and tree removal: 

CROSSING REPAIRS (2) 
Install 133# rail as needed in crossing area 
Replace all crossties In crossing area with new ties 
Place correct ballast under ties 
Surface track 
Replace crossing surface with man made crossing planks 
Replace crossing signs to comply with regulations 
Clean up 

$15,000 per crossing 
$30,000 for both crossings 

TREE REMOVAL 
Excavator w/operator $250 hr 
24 hours 
$6,000 

Signed:_ 

Title: _ 

Date: 

mailto:mlke_root@hotmaII.oom
mailto:ghawkins@palladoniron.com
mailto:frank.dolce@paliadoniron.com
mailto:frankddolce@msn.com
mailto:hawkins.palladon@gmali.com
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I 

I 

ADDENDUIM TO RAIL TRACK OPERATING AGREHIIENT 

This Addendum to Rail Track Operating Agreement, dated as of November 

n . 2008. is entered into between PIC Railroad, Inc. (PiC) and Uteh Southern 

Railroad Company, LLC (Utah Southem). 

R E C I T A L S 

WHEREAS, PiC and iron Bull Raiiroad Company, LLC (Iron Bull) entered into a 

Rail Track Operating Agreement on July 31,2008, for Iron Bull=s operation of a rail line 

between iron Springs, Uteh and Iron Mountain, Uteh that PIC leases firom Union Pacific 

Railroad Company (UP); and 

WHEREAS, effective October 1,2008, Iron BuINs name has been changed to 

Uteh Southern Railroad Company, LLC, but ownership of Uteh Southem is the same s ^ 

ownership of Iron Bull; and 

WHEREAS, PIC and Uteh Southern desire to execute an Addendum to the Rail 

Track Operating Agreement that acknowledges and agrees to that name change, 

NOW, THEREFORE, In consideration ofthe mutual covenante conteined in this 

Addendum and in the Rail Track Operating Agreement, PIC and Utah Southern hereby 

agree as follows: 

1. All references in the Rail Track Operating Agreement to Iron Bull shall be 

changed to Uteh Southern; and 

2. This Addendum shall be permanently attached to tiie Rail Track Operating 

Agreement; and 

3. Ali other provisions of the Rail Track Operating Agreement shall remain in 

full force and effect. 
- 1 -
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WHEREFORE, autiiorized representetives of PIC and Uteh Southem have 

signed tills Addendum beiow. 

PIC Railroad,^ 

By: S ^ / . . , 
Title: P/U&ikjuA! O ^ 

Uteh Southern Raiiroad Company, LLC 

By: VWiJkJv^T''' 

Titie: W j e S \ De/oT~ 
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RAIL TRACK OPERATING AGREEMENT 
between 

PIC Railroad, Inc. 
and 

Iron Bull Railroad Company, LLC 

This Rail Track Operating Agreement ("Agreement") dated 
tJuuj 31 2008 (the "Effective Date"), is made and entered into between 

PIC RAILROAD, INC., a Utah Corporation ("PICR"), as "Lessee," and IRON 
BULL RAILROAD COMPANY, LLC ("IBR"), a Utah Corporation, as "Raii 
Operator", collectively the "Parties." 

RECITALS 

A. PICR is the Lessee of the Union Pacific ("UP") rail line known as 
the Comstock Subdivision, extending between milepost 0.1 at or near Iron 
Springs, Utah and milepost 14.7 at or near Iron Mountain, Utah, a distance of 
approximately 14.6 miles, located in Iron County, Uteh (the "Track"), with rights to 
certain other tracks in tiie vicinity (tiie Track and the other tracks to which PICR 
has righte are sometimes referred to herein as the "Project"). A copy of the UP 
Lease is attached hereto as Exhibit "A," and a map showing the location ofthe 
Track is attached hereto as Exhibit "B." 

B. IBR desires to operate, and handle day-to-day maintenance and 
repair of the Track on behalf of PICR on the terms set forth in this Agreement in 
accordance with FIRA Class 2 Standards. 

C. PICR desires to engage IBR for the purpose of switching, 
operating, maintaining and repairing the Track on belialf of PICR subject to the 
terms, conditions and provisions of this Agreement. 

NOW THEREFORE, for good and valuable consideration, the 
Parties agree as follows: 

Article 1. Definitions 

1.00 Definitions. As used in this Agreement, the following terms 
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shall have the foliovying definitions: 

a. "Applicable Laws" shall mean all current and future laws, stetutes, 
rules, regulations, ordinances, directives, covenante, easements and resti'ictions 
of record, permite, and requlremente of all municipal, stete and federal 
authorities, including but not limited to the Surtece Transportation Board, tiie 
Uteh Public Utilities Commission, the Federal Railroad Administiation, the 
Federal Employees Liability Act, Worker's Compensation, now or later in force, 
including but not limited to, Environmentel Laws, the requirements ofthe local fire 
department and any applicable insurance undenAnriter (fire or othenA/ise) or rating 
bureau relating in any manner to the use, occupancy or operation of the Track 
(including but not limited to matters perteining to: (i) railroad operators; (ii) 
railroad safety; (iii) tiie transporiation and/or storage of goods, producte or any 
other items in or on rail cars; (iv) industrial hygiene; (v) occupational safety and 
health; (vi) fire safety; (vii) environmental conditions on, in, under or about the 
Track, including soil and groundwater conditions; and (viii) the use, generation, 
manutecture, production, installation, maintenance or removal, transportetion, 
storage, spill or release of any Hazardous Substence or storage tank, now in 
effect or which may hereafter come into effiect (including retrofite or changes in 
building and health and safety codes), and whether or not reflecting a change in 
policy from any previously existing policy. 

b. "Assignment" shall mean any assignment, transfer, mortgage, or 
other transfer or encumbrance ofthis Agreement whether volunteriiy or by 
operation of law. 

c. "Environmental Laws" shall mean ail current and future federal, 
state, local, or municipal laws, rules, orders, regulations, statutes, ordinances, 
codes, decrees, or requirements of any government authority regulating, relating 
to, or imposing liability or standards of conduct concerning any Hazardous 
Substance, or pertaining to occupational health or industrial hygiene, 
occupational or environmental conditions on, under, or about the Project, as now 
or may at any later time be in effect, including without limitation, the 
Comprehensive Environmental Response, Compensation and Liability Act, the 
Resource Conservation and Recovery Act, the Clean Water Act, the Hazardous 
Materials Transportation Act, the federal laws and regulations governing the 
storage and transportation of hazardous materials by rail, the state laws and 
regulations governing the storage and transportation of hazardous materials by 
rail, the Superi'und Amendments and Re-authorization Act, the Emergency 
Planning and Community Right to Know, tiie Occupational Safety and Health Act, 
together witii any amendmente of or regulations promulgated under the stetutes 
cited above and any other federal, state, or local law, statute, ordinance, or 
regulation now in effect or later enacted that pertelns to occupational health or 
industrial hygiene, and only to tfie extent that the occupational health or industrial 
hygiene laws, ordinances, or regulations relate to Hazardous Substances on, 
under, or about the Project, or the regulation or protection ofthe environment, 
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including ambient air, soil, soil vapor, groundwater, surface water, or land use. 

d. "Event of Deteult" shall mean any one or more of the evente or 
occurrences set forth in Section 11.00 of tiie f reemen! 

e. "Hazardous Substence" shall mean any product, substence, 
chemical, material or waste whose presence, nature or quantity and/or intensity 
of existence, use, manufactijre, disposal, transportation, spill, release or affect, 
either by Itself or in combination with other materials which is either: (i) potentially 
injurk)us to fhe public health, safety or weltere, the environment, the Track, or the 
Project; (ii) regulated or monitored by any govemmental autiiority; or (iii) a basis 
for liability of PICR or IBR to any governmental agency or tiiird party under any 
applicable statute or common law theory. Hazardous Substence shall include 
but not be limited to: (i) those substances included witiiin the definitions of 
"hazardous substance," "hazardous waste," "hazardous material," "toxic 
substance," "solid waste," or "pollutant or contaminant" in or under any other 
Environmentel Law; (11) those substances listed in the United Stetes Department 
of Transportation (DOT), or by the environmental Protection Agency, or any 
successor agency, as hazardous substances; (iii) other substances, materials, 
and wastes that are or become regulated or classified as hazardous or toxic 
under federal, state, or local laws or regulations; and (iv) any material, waste, or 
substence that is a petroleum or refined petroleum product, asbestos, 
polychlorinated bipiienyi, designated as a hazardous substance, a flammable 
explosive, or a radioactive material. 

f. "Hazardous Substance Condition" shall mean the occun-ence or 
discovery of any deposit, spill, seepage, release or any other condition involving 
the presence of or a contamination by a Hazardous Substance, in, under or 
about the Track, Project, and/or any rail car on the Track as the case may be. 

g. "Reportable Use" shall mean: (i) the installation or use of any above 
or below ground storage tank; and (ii) the generation, possession, storage, use, 
transportation, or disposal of a Hazardous Substance that requires a pemiit from 
or with respect to which a report, notice, registration or business plan is required 
to be filed with any governmental authority, including IBR's being responsible for 
the presence in, on or about the Track of a Hazardous Substance with respect to 
which any Applicable Laws require that a notice be given the persons using, 
entering or occupying the Track or neighboring properties. "Reportable Use" 
shall not be interpreted to limit the reporting of any Hazardous Substances under 
this Agreement to a "Reportable quantity" under the Environmentel Law. 

h. . "Rules and Regulations" shall mean the rules and regulations for 
the operation as established and issued by PICR, as amended from time to time. 
The Rules and Regulations are attached as Exhibit "C" hereto and incorporated 
herein by this reference. 
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1. 'IBR's Related Parties" shall mean IBR's employees, ofticers, 
directors, agente, contractors, invitees, licenses, vendors, siiippers, 
customers and any other individuals related by business or othenvise to 
IBR. 

Article 2. Track in Project 

2.00 Track. PICR will allow IBR to use ttie Track on the terms, 
provisions and conditions set fortii In this Agreement. 

2.01 Rehabilitation. For the first year, the scope of wori< as 
provided in Exhibit E, shall be completed on or before October 1,2008. PICR 
shall rehabilitete and upgrade tiie Track to a FRA Class 2 Standard. 

Article 3. Use and Condition of Track 

3.00 Responsibilities of IBR: Pennitted Use ofthe Track. IBR shall 
be responsible during the temi ofthis Agreement for tiie operation, maintenance 
and repair ofthe Track. Except as othenÂ ise provided in this Agreement or in a 
written agreement between IBR and PICR, IBR shall be solely responsible for all 
costs and expenses Incurred in connection with the operation, maintenance and 
repair of the Track, in carrying out its duties and responsibilities hereunder, IBR 
shall be permitted to use the Track for the switching of rail cars, to conduct 
maintenance and repair of tiie track and the track bed, and for no other use or 
purpose whatsoever (tiie "Permitted Use"). 

3.01 Prohibited Activities. IBR shall not use or permit the use of 
the Track in any way or manner tiiat creates or threatens to create waste or a 
nuisance, or that disturbs, interrupts or interferes with the PICR or other PICR 
pre-approved occupants ofthe line or to the neighboring premises or properties. 

3.02 Responsibility for Rail Cars. In connection with the operation 
ofthe Track, rail cars will be provided by PICR. Once rail cars or a unit train is 
consigned, delivered, or othen/vise placed on the track for interchange, the rail 
cars and tiieir contente shall be deemed to be delivered to IBR and IBR assumes 
full responsibility for all loss or damage to the rail car and its contents that occurs 
while the rail car is on the track or othenA/ise in the custody and/or control of IBR, 
until tiie rail car is delivered to Union Pacific at interchange. PICR shall have no 
responsibility or liability whatsoever for rail cars on the Track unless, as the result 
of negligence or intentional act on the part of PICR resulting in the loss or 
damage of said railcars. 

3.03 Rules and Regulations. PICR may from time to time create, 
establish, enact, amend, modify or change the Rules and Regulations, within 
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PICR's sole and absolute discretion including, but not limited to, rules and 
regulations for the management, safety, care, and cleanliness ofthe area, the 
grounds, and tiie preservatk)n df good order. IBR agrees that it will abide by, 
keep, and observe ail ofthe Rules and Regulations. IBR acknowledges PICR's 
absolute authority to establish, create and amend the Rules and Regulations. If, 
however, the amended Rules and Regulations are found unacceptable to IBR 
then iBR shall have the right to negotiate terms accepteble to botii parties. If no 
agreement can be reached, then IBR shall have the right, via thirty-day written 
notice, to terminate this agreement. 

Article 4. Operations 

4.00 Delivery of Rail Cars. IBR shall communicate and coordinate 
with UP for the timely pickup and/or delivery of rail cars to and from the rail line. 
IBR shall use all reasonable efforts to coordinate with UP to comply with the pick
up and/or delivery times requested by PiCR. 

4.01 Switchina Rail Cars. IBR shall, at IBR's sole cost and 
expense, switch or cause to be switched ail rail cars and unit trains delivered to, 
stored or othenÂ ise placed at the interchange tracks within a reasonable amount 
of time. 

4.02 Rail Locomotives. IBR shall at all times, at IBR's sole cost 
and expense, maintein raii locomotives in good working order and condition in 
compliance with applicable laws ready to provide the switching services pursuant 
to this Agreement. Once the Track is upgraded, UP may allow ite locomotives to 
be operated over the Track. For the movement of up to and including 2.0 million 
tons of material annually, IBR locomotives shall be used. For the movement of 
material beyond 2.0 million tons on an annual basis, it shall be at PICR's 
discretion whether IBR or UP locomotives will be used. Accordingly, PICR shall 
provide written direction to IBR regarding the use of locomotive power. 

4.03 Operating Authority. PICR will file a Notice of Exemption at the 
STB for its acquisition ofthe rail line by lease from UP and its operation. IBR will 
file a Notice of Exemption at the STB for its operation ofthe rail line by operating 
agreement with PICR. Those filings made be made jointly if PICR and IBR so 
agree. In the event that the Operating Agreement were to be lawfully terminated, 
or expires by its terms, IBR agrees that it will promptiy file at the STB for authority 
to discontinue rail service over the line. 

4.04 IBR Tracking System. IBR shall provide PICR full access to 
all unit trains/cars handled at the interchange point, along the Track. 

Articles. Term 
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5.00 Term. The initial term of this Agreement shall commence on 
the Effective Date ofthis Agreement and shall expire five (5) years following the 
Effective Date (the Tenn"). This Agreement shall be automatically renewed 
thereafter for successive one (1) year temis (each, a "Renewed Term") unless 
either party gives written notice to the other party at least sixty (60) days prior to 
the expiration of the Term or any Renewed Term that the Agreement shall not be 
renewed. 

Articles. Fees 

6.00 Per Car Fee. As compensation for Ite sen/ices hereunder, 
IBR shall be compensated by PICR based upon the number of rail cars handled 
by IBR. The per-car rates to be paid by PiCR to IBR are set forthon Exhibit "D" 
ofthis Agreement. The schedule of rates set forth on Exhibit "D" may be 
modified or amended upon tiie written consent of both Parties. IBR will submit to 
PICR a list of cars handled each month on an itemized invoice. PICR agrees to 
pay such monthly invoices witiiin 30 days of receipt. 

6.01 IBR's Books and Records. IBR shall keep and maintain full, 
complete, and appropriate books and records of ali cars handled fronri the Track 
in accordance with generally accepted accounting principles. Not more often 
than once per calendar year, PICR shall have the right to audit IBR's books and 
records relating to IBR's operation ofthe Track for the purpose of veritying the 
number of rail cars reported by IBR as having been handled by IBR. The Parties 
shall adjust the amounte paid or owed by PICR if such audit sliows that the 
number of rail cars handled by IBR was incorrectiy reported by IBR. if such audit 
discloses that IBR has overstated the number of rail cars handled by IBR by two 
percent (2%) or more as to any given period, IBR shall pay the reasonable cost 
of such audit and shall Immediately refund the amount due to PICR with interest 
thereon from the date such amount was paid by PiCR at the rate of twelve 
percent (12%) per annum. 

Article 7. Maintenance and Repair 

7.00 IBR's Track Maintenance and Repair Obligations. IBR shall, 
at IBR's sole cost and expense: 

(a) Inspect tiie Track weekly and notify PICR monthly in 
writing of any maintenance and/or repair required to 
operate safely on the Track. All work shall be in 
accordance with FRA Class 2 Standards. 

(b) Provide nomnal maintenance and repair work on the 
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Track. For work deemed outeide the scope of nomnal 
maintenance and repair, IBR shall provide PICR written 
notification including, but not limited to the option of 
completing the necessary work at PICR expense. PICR 
may at it's discretion hire a third-party to complete the 
necessary work. 

(c) On an annual basis, contract a third-party, agreeable to 
IBR and PICR, for the purpose of controlling potential 
overgrowtii of vegetation on or around the Track. 

Article 8. Insurance; indemnity 

8.00 IBR's Insurance. IBR shall obtain, keep in full force and 
effect, and provide to PiCR written evidence ofthe insurance required under this 
Agreement. Insurance required hereunder shall be in companies duly licensed to 
transact business in Utah and maintaining during the policy term a "General 
Policyholders Rating" as set forth in the most current Issue of "Best's Insurance 
Guide" acceptable to PICR. IBR shall not do or permit to be done anything which 
shall invalidate tiie insurance policies set forth herein. IBR shall cause to be 
delivered to PICR certified copies of policies of such insurance or certificates 
evidencing the existence and amounte of such insurance with the insureds and 
loss payable clauses as required by this Agreement. IBR shall name PICR as an 
additional insured on all their policies. No such policy shall be cancelable or 
subject to modification except after thirty (30) days prior written notice to PICR. 
IBR shall, at least thirty (30) days prior to the expiration of such policies, furnish 
PICR with evidence of renewals, ceri:ificates or "insurance binders" evidencing 
renewal thereof, or PICR may order such insurance and charge the cost thereof 
to IBR, which amount shall be payable by IBR to PICR upon demand 

8.01 Liabilitv Insurance. IBR shall obtain and keep in force during 
the tenn of this Agreement a Comprehensive Commercial General Liability policy 
of insurance protecting IBR, and naming PICR as additional insured, against 
claims for bodily injury, personal injury, and property damage based upon, 
Involving, or arising out ofthe use, operation, maintenance or repair ofthe Track, 
(including but not limited to fires, chemical spills, seepage, or otiier Hazardous 
Substance Conditions) and ail areas appurtenant or adjacent thereto, including 
areas used in common with others at the Project. Such insurance shall be on an 
occurrence basis providing single limit coverage in an amount not less than 
$5,000,000 per occurrence with an "Additional Insured-Managers or Contractors 
of Premises" Endorsement and contain tiie 'Amendment ofthe Pollution 
Exclusion" for damage caused by heat, smoke, or fumes from a hostile fire. The 
policy shall not contain any intra-lnsured exclusions as between insured persons 
or organizations, but shall include coverage for liability assumed under this 
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Agreement as an "insured contract" for tiie performance of IBR's indemnity 
obligations under this Agreement. PICR shall have the right to increase required 
minimum limite not to exceed $7,500,000, as it deems necessary, via written 
notice to IBR. Additionally, railroad employees of IBR will be covered under the 
Federal Employers Liability Act (FELA). 

8.02 Auto Liabilitv Insurance. IBR shall canry automobile 
(Including vehicular liability) insurance with a minimum combined single limit of 
$1,000.000 covering all owned, hired, and non-owned autos, vans, trucks and 
any other vehicles entering the Project and/or driving within Project on IBR's 
behalf. PICR shall be named as an additional insured on ali such policies. PiCR 
shall have the right to increase required minimum limits not to exceed 
$1,500,000, as it deems necessary, via written notice to IBR. 

8.03 IndemnKy. IBR shall Indemnify, protect, defend, and hold 
harmless the Track, PICR, and their respective employees and agents from and 
against any and all claims, loss of rents and/or damages, coste, liens, judgments, 
penalties, permits, attorney's and consultant's fees, expenses and/or liabilities 
arising out of, involving, or in dealing with, the use, operation, maintenance or 
repair ofthe Track by IBR and the conduct of IBR's business, unless caused by 
the negligence or intentional misconduct of PICR. 

8.04 Exemption of PICR from Liability. PICR shall not be liable for 
Injury or damage to the person or goods, wares, merchandise, or other property 
of IBR, IBR's Related Parties or agente, or any other person In or about the Track 
or the property, whether such damage or injury is caused by or results from fire, 
explosion, steam, elecb'icity, gas, water or rain or snow, or from the breakage, 
leakage, obstruction, or otiier defects of pipes, wires, or from any other cause, 
whether the said Injury or damage results from conditions arising upon the Track 
or upon other portions of property, or from other sources or places, and 
regardless of whether the cause of such damage or injury or the means of 
repairing the same is accessible or not. Except as othenA/ise provided in this 
Agreement, PICR shall not be liable to IBR for any damages, claims or losses, 
nor shall IBR be entitled to temiinate this Agreement or to any abatement of user 
fees for any damage to IBR's property or any injury to IBR or IBR's Related 
Parties, or loss to IBR's business arising out of any cause whatsoever. PICR 
immunity from liability shall be excepted if the loss or damage is the result of 
negligence or an intentional act on the part of PICR. 

Article 9. Hazardous Substances 

9.00 Reportable Users Require Prior Consent. IBR shall not 
engage in any activity in, on or about the property or the Track which constitutes 
a Reportable Use of Hazardous Substances without the express prior written 
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consent of PICR and compliance in a timely manner (at IBR's sole cost and 
expense) witii all Applicable Laws. Notwithstending the foregoing, IBR may, 
witiiout PICR's prior consent, but in compliance with ali Applicable Laws, use any 
ordinary and customary materials reasonably required to be used by IBR in the > 
normal course of IBR's business permitted on the Track, so long as such use is 
not a Reportable Use of a Hazard Substance and does not expose the property 
or neighboring properties to any meaningful risk of contemination or damage or 
expose PICR to any liability therefore. 

9.01 Duty to Inform PICR of Hazardous Substence Condition. If 
IBR knows, or has reasonable cause to believe, that a Hazanjous Substance 
Condition lias occurred in, on, under, or about the Track, other than as previously 
consented to by PICR, IBR shall immediately: (i) give verbal and written notice of 
such fact to PICR; and (ii) give PICR a copy of any statement, report, notice, 
registration, application, permit, business plan, license, claim, action or 
proceeding given to IBR, or received by IBR from, any governmental authority or 
private party, or persons entering or occupying the Track, concerning the 
presence, spill, release, discharge of, or exposure to, any Hazardous Substance 
or contamination In, on or about the Track, including but not limited to all such 
documente as may be involved In any Reportable Uses invoiving the Track. 

9.02 Hazardous Substance Condition Responsibilities. Ifa 
Hazardous Substance Condition occurs for which IBR is legally responsible, IBR 
shall make whatever investigation and remediation thereof is required by 
Applicable Laws, and this Agreement shall continue in full force and effect, 
subject to PICR's rights under Article 11. If a Hazardous Substance Condition 
occurs for which IBR is not legally responsible, PICR may, at PICR's option, 
either: (i) investigate and remediate such Hazardous Substance Condition at 
PICR's expense, in which event this Agreement shall continue in full force and 
effect; or (ii) if the estimated cost to investigate and remediate such condition 
exceeds twelve (12) times the then monthly Base Revenue Fee, PICR may, 
within thirty (30) days after it learns of the occurrence, terminate this Agreement 
upon sixty (60) days prior written notice to IBR. 

9.03 Expiration and Termination Option. Upon expiration or 
eariier termination ofthis Agreement, PICR may request IBR to periderm all of the 
following activities at IBR's sole expense: (1) obtain an environmental assessment 
ofthe Track to evaluate the environmental condition ofthe Track and the area 
immediately surrounding the track, and any potential environmental liabilities 
under this Agreement; (ii) all remedial or other work identified in such 
environmental assessment and ali applicable Environmental Laws; (iii) all 
corrective, remedial, repair, or other work necessary to correct any alleged 
violations, deficiencies, or hazards noted by any environmental governmental 
agency; and (iv) all steps necessary to tenninate, close, or transfer all 
environmental permits, licenses, and other approvals or authorizations for the 
Track or for activities, equipment, or conditions on the Track, in accordance with 
all Environmental Laws. The above will only occur if during the term of this 
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Agreement a hazardous incident has occurred. 

9.04 Environmentel Indemnification. IBR shall indemnify, protect, 
defend and hold PICR and ite respective agents, officers, and employees 
harmless from and against any and all losses damages, liabilities, judgments, 
costs, claims, liens, expenses, penalties, permite and attorney's and consultant's 
fees arising out ofthe actksns of IBR and ite agents and representetives in 
bringing any Hazardous Substance on the Track or the immediately surrounding 
area or In controlling any such Hazardous Substance. 

Article 10. Compliance with Laws 

10.00 IBR Compliance with Laws. IBR shall, at IBR's sole cost 
and expense: (i) obtain and maintein any and all necessary licenses, permite 
and/or approvals under Applicable Laws and Regulations for IBR's business in, 
on or about tiie Track as provided herein; and (ii) fully, diligently and in a timely 
manner comply with all Applicable Laws and Regulations concerning the Track or 
IBR's use thereof, whether foreseen or unforeseen, regardless of cost, and 
regardless of when during the Term the proper papenA/ork is filed. IBR shall, 
within five (5) days after receipt of PICR's written request, provide PiCR witii 
copies of all documents and information, including, but not limited to, permits, 
registrations, manifests, applications, reports and certificates, evidencing IBR's 
compliance with any Applicable Laws and Regulations specified by PICR, and 
shall immediately upon receipt, notify PICR in writing (with copies of any 
documents involved) of any threatened or actual claim, notice, citation, warning, 
complaint or report pertaining to or involving failure by IBR, the Track to comply 
with any Applicable Laws and Regulations. Without in any way limiting the 
generality of tiie foregoing, IBR shall prior to conducting any activities or use of 
the Tracl<, obtain at IBR's sole expense ali use or occupancy permite and 
licenses required by Applicable Laws and Regulations for the Permitted Use. 

Article 11. Default; Remedies 

11.00 Event of Default. Any one or more of the following events 
or occurrences shall constitute a material breach ofthe Agreement by IBR and 
after the expiration of any applicable grace period shall constitute an Event of 
Default: 

(a) Failure to Provide Insurance or Fulfill Otiier Obligations. 
Except as expressly othenA/ise provided in this Agreement: (i) the failure by IBR 
to provide PICR with reasonable evidence of insurance required under this 
Agreement where such failure continues for three (3) days following written 
notice thereof by or on behalf of PICR; or (ii) the failure of IBR to fulfill any 

10 
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obligation under tills Agreement which endangers or threatens life or property, 
where such failure continues for a period of three (3) days following the written 
notice tiiereof by or on behalf of PiCR to IBR. Notwithstanding tiie foregoing, 
grossly unsafe practices as detennined by any applicable local, stete, or federal 
governmentel agency, or as reasonably detennined by an insurance rating 
bureau or undenA/riter regularly used by PiCR to evaluate such matters shall be 
sufficient cause for PICR to immediately tenninate IBR's right to possession and 
eject IBR from the Track without waiving otiier righte and remedies PICR may 
have against IBR. 

(b) Failure to Provide Switching Services. A default, breach 
or failure of IBR to perform or comply with IBR's obligations In Article 4 where 
such default, breach or failure continues for a period of three (3) days after 
written notice thereof by or on behalf of PICR to IBR. 

(c) Failure to Provide Certain Written Notices. Except as 
expressly othenÂ ise provided in this Agreement, tiie failure by IBR to provide 
PICR with reasonable written evidence (in duly executed original form, if 
applicable) of: (1) compliance with Applicable Laws and Regulations pursuant to 
Section 10.00; or (ii) the execution of any document or other information which 
PICR may reasonably require of IBR under the terms ofthis Agreement, where 
any such failure continues for a period of three (3) days following written notice 
by or on behalf of PICR to IBR. 

(d) Default of Agreement or Rules and Regulations. A 
default or breach by IBR as to the terms, covenante, conditions, or provisions of 
this Agreement except as othenA/lse provided for herein, or ofthe Rules and 
Regulations where such default or breach continues for a period of tiiree (3) days 
after written notice thereof by or on behalf of PICR to IBR. 

Article 12. Right of Entry 

12.00 Access and Entry. PICR reserves the right at any and al 
times to access and enter the Track for inspection, showing to prospective 
tenants, or for other reasonable purposes. 

Article 13. Alterations 

13.00 No Alterations. IBR shall not make any alterations, 
improvements or other changes whateoever to the Track, without the prior written 
consent of PICR in PICR's sole and absolute discretion. PICR reserves the right, 
at any time, to make improvemente, additions, modifications or changes to any 
portion ofthe Track, including, but not limited to, track layout provided, however. 

11 
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that any such changes shall not adversely affect IBR's rail operations. 

Article 14. Miscellaneous Provisions 

14.00 Severability. The invalidity ofany provision of tiiis 
Agreement as determined by a court of competent jurisdiction, shall in no way 
affect the validity of any otiier provision hereof. 

14.01 Time of Essence. Time is of tiie essence with respect to 
the performance of all obligations to be performed or observed by the Parties 
under this Agreement. 

14.02 No Prior or Other Agreements. This Agreement contains 
all agreements between the Parties witii respect to any matter mentioned herein, 
and no other prior or contemporaneous agreement or understanding shall be 
effective. 

14.03 Notices. Ail notices required by the terms of this Agreement 
and supporting documente, shall be deemed to have been properly given if such 
notice is in writing, addressed to the party at such address as the party may have 
last designated in writing (if different from the address listed herein), sent by 
facsimile transmission: 

Ifto PICR: 

Palladon Iron Corporation 
Attn: Donald G. Foot, Jr. 
554 South 300 East, Suite 250 
Salt Lake City, UT 84111 
Facsimile No. (801) 521-5454 

Ifto IBR: 

Iron Bull Railroad Company 
19014 East Tonto Verde Drive 
Rio Verde, AZ 85263 
Attention: Michael Root 
Facsimilie No. ( ) 

Any changes in addresses or numbers for notices shall be promptfy fonA/arded to 
all PARTIES. Unless othenA/ise stipulated hereunder, all notices shall be 
effective as ofthe date and time on which faxed. If any notice Is transmitted by 
facsimile transmission 

14.04 Waivers. No waiver by PICR of any Event of Defaulter 
breach of any term, covenant or condition hereof by IBR, shall be deemed a 

12 
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waiver of any other term, covenant, or condition hereof, or of any subsequent 
Event of Default or breach by IBR of the same or of any otiier tenn, covenant, or 
condition hereof. PICR's consent to, or approval of, any act shall be deemed to 
render unnecessary the obteining of PICR's consent to, or approval of, any 
subsequent or similar act by IBR, or be construed as the basis of an estoppel to 
enforce tiie provision or provisions ofthis Agreement requiring such consent. 
Regardless of PICR's knowledge of an Event of Default or breach at the time of 
accepting user fees, the acceptence of user fees by PICR shall not be a waiver 
ofany preceding Event of Default or breadi by IBR of any provision hereof, other 
tiian the failure of IBR to pay the particular rent so accepted. Any payment given 
PiCR by IBR may be accepted by PICR on account of moneys or damages due 
PICR, notwithstanding any qualifying stetements or conditions made by IBR In 
connection therewith, which such statements and/or conditions shall be of no 
force or effect whatsoever unless specifically agreed to in writing by PICR at or 
before the time of deposit of such payment. 

14.05 No Right to Holdover. IBR has no right to retain 
possession ofthe Track or any part thereof beyond the expiration or earlier 
termination of tills Agreement. 

14.06 Cumulative Remedies. No remedy or election hereunder 
shall be deemed exclusive but shall, wherever possible, be cumulative with all 
other remedies at law or in equity. 

14.07 Covenante and Conditions. All provisions of this Agreement 
to be observed or performed by IBR are both covenante and conditions. 

14.08 Binding Effect: Choice of Law. This Agreement shall be 
binding upon the parties, their personal representatives, successors, and assigns 
and be governed by the laws ofthe State of Utah. Any litigation between the 
Parties hereto concerning this Agreement shall be initiated in Iron County, Utah, 
provided, however, that federal law shall apply to matters affecting interstate 
commerce, and actions tiiereon shall be instituted in federal court in Utah. 

14.09 Attorneys' Fees. If any Party brings an action or 
proceeding to enforce the terms hereof or declare rights hereunder, the 
Prevailing Party (as hereafter defined) in any such proceeding, action, or appeal 
thereon, shall be entitied to reasonable attorney's fees and court coste. Such 
fees may be awarded in the same suit or recovered in a separate suit, whether or 
not such action or proceeding is pursued to decision or judgment. The term 
"Prevailing Party" shall include, without limitation, a Party who substantially 
obtains or defeats the relief sought, as the case may be, whetiier by 
compromise, settlement, judgment, or the abandonment by the other Party of ite 
claim or defense. The attorney's fees award shall not be computed in 
accordance with any court fee schedule, but shall be such as to fully reimburse 

13 
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all attorney's fees reasonably incun-ed. PICR shall be entitied to attomey's fees, 
coste, and expenses incurred in the preparation and sen/ice of notices of default 
and consultations In connection tiierewith, whether or not a legal action is 
subsequently commenced in connection with an Event of Default. 

/ 14.10 Tennination. Unless specifically steted otiienA/ise in writa'ng 
/ by PICR. the voluntary or other surrender of this Agreemerit by IBR, the mutual 
'. termination or cancellation hereof, or a tennination hereof lay PICR for breach or 

default by IBR, shall automatically terminate any subcontract on the Premises; 
provided, however, PICR shall, In the event ofany such sun-ender, termination, 
or cancellation, have the option to continue any one or all of any existing 
subcontractors. PICR's failure within ten (10) days following any such event to 
make a written election to tiie contrary by written notice to the holder of any such 
lesser Interest, shall constitute PICR's election to have such event constitute the 
termination of such interest. 

14.11 Reservations. PICR reserves to itself the right, from time to 
time, to grant, without the consent or joinder of IBR, such easemente, rights and 
dedications tiiat PICR deems necessary, and to cause the recordation of parcel 
maps and restrictions, so long as such easemente, rights, dedications, maps, 
and restrictions do not unreasonably interfere with the use ofthe Track by IBR. 
IBR agrees to sign any documents reasonably requested by PICR to effectuate 
any such easement rights, dedication, map, or restrictions. 

14.12 Authoritv. ff either Party hereto is a corporation, trust, or 
general or limited partnership, each individual executing this Agreement on 
behalf of such entity represents and wan'ante that he or she is duly authorized to 
execute and deliver this Agreement on its behalf. If IBR is a corporation, trust, or 
partnership, IBR shall, within thirty (30) days after request by PICR, deliver to 
PICR evidence satisfactory to PICR of such authority. 

14.13 Assignment. IBR mav not assign or transfer ite obligations under this 
agreement. Assignment of this contract bv IBR shall constitute a default. 

IN WITNESS WHEREOF, the parties hereto have duly executed 
this Agreement the day and year first above written. 

Lessee: Rail Operator: 
PIC Railroad, Inc. Iron Bull Railroad Company, LLC 

Title: '̂ f̂ts^ f̂cJU-o î ? c s o Titie: - n ^ ^ f o g o ^ itie:1Wl 
By: 

14 
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EXHIBITA 

Lease Agreement Between Union Pacific Railroad Company and PIC Railroad, 
Inc.: 

To Be Inserted Once Signed. 
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EXHIBIT B 

Map of Rail ^ o r t Une 

OutoKTrnw^ ud i 
dieempnnor 

i n nHdM i« SM IMI plum. 
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EXHIBnr C 

Rules and Regulab'ons 

To be established by PICR as needed according to 1. h. & 3.03 

> IBR must meet all Federal. State and Local Laws. 

> IBR will be under MSHA and Palladon Iron Corporation's safety 
requirements while operating within the boundaries of ths mine 

property. 

> IBR must follow all Federal rail administration rules and regulations. 

17 
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EXHIBIT D 
IBR will submit to PICR a list of cars handled each month 
on an itemized invoice. PICR will pay IBR the following per 
car rates: 

a. Cars handled using Union Pacific Railroad locomotives: $26.50 
per car. 
b. Cars handled using IBR locomotives: $66.00 per car, 

PICR will pay IBR monthly invoices within 30 days of receipt. 

18 
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EXHIBIT D 
IBR will submit to PICR a list of cars handled each month 
on an itemized invoice. PICR will pay IBR the following per 
car rates: 

a. Cars handled using Union Pacific Raiiroad locomotives: $26.50 
per car. 
b. Cars handled using IBR locomotives: $66.00 per car. 
c. Rates shall be adjusted annually on the anniversary date of this 

agreement by the application ofthe index In the Rail Cost 
Adjustment Factor, governed by the Surface Transportation 
Board (STB) and calculated by the Association of American 
Railroads (AAR). 

d. "Car Handled" shall be defined as movement of an "empty" car 
from the Interchange Track at Iron Springs, to the mine site and 
load-out facility at Iron Mountein, and delivered back to the 
Interchange Track as a "full" car, regardless of how often the car 
is moved by IBR in the interim. 

PICR will pay IBR monthly invoices within 30 days of receipt. 
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EXHIBIT E 
Scope of, Work 

From: mlke_root@hotmail.com 
Subject: Crossings and trees 
Date: Jufy 15,2008 3:26:41 PM MDT 
To: ghawkins@palladoniron.com, frank.dolce@palladonlron.com, 

frankddolce@msn.com, hawkins.pailadon@gmail.cQm 

I offer Palladon the following quote for crossing repairs and tree removal: 

CROSSING REPAIRS (2) 
Install 133# rail as needed in crossing area 
Replace all crossties in crossing area with new ties 
Place correct ballast under ties 
Surface track 
Replace crossing surface with man made crossing planks 
Replace crossing signs to comply with regulations 
Clean up 

$15,000 per crossing 
$30,000 for both crossings 

TREE REMOVAL 
Excavator w/operator $250 hr 
24 hours 
$6,000 

Signed:_ 

Title: _ 

Date: 

mailto:mlke_root@hotmail.com
mailto:ghawkins@palladoniron.com
mailto:frank.dolce@palladonlron.com
mailto:frankddolce@msn.com
mailto:hawkins.pailadon@gmail.cQm
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02/32/2010 13.<6 FAX feaSx KinKos - ^ i ' ^ w U ^ a 

' — Sttteo^tJS 
DEPARTMENT 0 7 C 0 M M E R C E 
Division orCorpontions A CoamarElat Code 
Articics tfTDisMlutioa of Umhcd Uabiliiy Company 

[ROW BWX RAILROAD COMPANY. LLC 

LImiieil LbUHv COfflptny Nime 

Pursuant to die provisions ofthe Utah Limited Llal>IHty Company Aci, the undersigned Limited Liability 
Company adopts ttie following Articles of Diisolution: 

FifeNumber: 6M3«7WM60 

First: The address ofthe designated office: 

492 WEST GfWNT STREET, LEBANON OR 97)JSor5l E 400 N'*!, CEDAR CITY UT 84720 
Sircci Aildr«<:c 

f-''> •""" " ~ ~ " Siaic' Zip 

SMOBd: I he ef?Mr:ve d«t.: of rhe dissoJutfon Ci£CEM8ER3i. i w ) 

Tklrd: Reason for dissolnrion: 

NO LONGER IN BUSINESS 
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•V. 

RAILTRACKOPERATIfnAfiREEMENr 

CML Matab Onrpeiallon 
and 

Utah Southam RaHmd Gomiiany, LLC 

TWs Rail Track Operating Agraement rAgraernent") dated January 20, m i (the 
'Effective Dat^) , Is made and entered into between CML METAIS CORPORATION, a Utah 
Corporation {'CML'), as "Lessee." and UTAH SOUTERN RAILROAD COMPANY, LLC rUSRR"), a 
Utah Corporation, as "Rail Operator*. colieeUvety the "Parties." 

RECITA15 

A CML Is the Lessee of the Union Padfic r uP " ) rait line known as the Comstock 
SubdMskin, extending between milepost (kX at or near Iron Springs, Utah and miiapost 14.7 at 
or near Iran Mountaiiv Utah, a distance of approximately 14.6 ntiias, located in iron County, 
Utah {the Trade*}, with rights to certein other tracks in the vldnlty (the Track and the other 
trades to which CML has rights are sometimes raferred to herein as the "Pfioject"). A copy of the 
UP Lease Is atteched h o e t o as Exhibit "A," and a map showing the bscatlOn ef the Ttaeic is 
atteched hereto as Exhibit "B." 

B. USRR desires to operate, and handle day-to-day maintenance and repair of the 
Track on behalf of CML on the terms set forth in this Agreement In accordance wrtth FRA Class 2 
Stendards. 

C. CML desires to engage USRR for the purpose of switching, operating, 
malntelning and repairing the Track on behalf of CM L subject to the terms, concRUons and 
provisions of this Agreement. 

NOW TÎ EREI=ORE, for good valuable consideration, the Parties egree as fbtiows; 

Article 1 . Definitions 

1.00 Deftnltiong. As used fn this Agreement, the foHowIng terms shall have the 

following definitions: 

a. "Applicable Laws" shall mean ali current and future laws, statutes, rules, 
regulations, ordinances, directives, covenants, easements, and restrictions of record, permits, 
and requirements of ail municipal, stete and federal authorities, Indudbig but not limited to the 
Surface Transportatkm Board, the u n h Public Utilities COmmlsston, the Ffedera! Raihtwd 
Administration, the Federal Emptoyees Liability Act, Worker's Compensatton, now or b ter in 
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force, IMudIng but not iimltad te, Envtronmantti Laws, the neqidramonts of the leeal fire 
department and any applicable Insurance undenNrtter (fire or otherwiaa) or rating bureau 
relating in any manner to the use, occupancy or operation of the Itacfc (bKhidlng but not Rmttad 
tt mattera perteining to : 0) ratlroad opleratorv (IQ railroad safBty; (IB) the transpoitaftm and/or 
8ton«B of goods, pnduas or any other Items In or on n i l cars; pv) industrtol bygienej (v) 
oocupational safety and health; (vi) fire safety; { ^ environmentel oomMons on. In, under or 
aboutthe Trade, including soil and groundwater oondlthms; and (viii) the use, generation, 
manufedure, production, tant^tion, mafartenanoe or removal, transportetion, storage, spill or 
release of any Hazardous Substence or Storage ttnk, now In effect or which may hereafter eome 
into effect (including ratrofltt or changes In building and health and safety codes), and whether 
or not raRectlng a change in policy fhim any previously existing policy. 

b. 'Assignment" shell meen any assignment, transfar, mortgage, orethertranafer 
or encumbrance ofthis Agreement whether vohinartly or by operation of hnv. 

c. "Environmentel Laws" shall mean an current and future federal, stete, iocei, or 
fflunidpai laws, rules, orders, regulations, statutes, ordinances, codaa, decrees, or requirements 
of any govemment audiority regulating, relating to, or imposing Nablllty or stendards ef conduct 
concerning any Hazardous Substence. or perteining to occupattonal health or Industrial hygiene^ 
oceupattonai or envirenmentai conditions on, under, or about the Project, as now or may at any 
later time be in effect, induding without llmhathm, the Comprehensive Environmentel 
Ftesponse, Compensatten and Liability Act, the Resource Conservatkm and Recovery Act, d w 
Clean Watar Act; the Haardous Materials Transportations Act, the federal laws and regulations 
governing the s tor«e and trensportation of ha»raious materials by rail, the Superftind 
Amendments and Re-authorbatton Act the Emeiganey Planning and Communfty Rightte Know, 
tiie Occupational Safety and Health Act, togetiier with any amendmente of or regulations 
promulgated underthe statutes cited above and any other federal, stete, or local law, stetute, 
onfinance, or regulation now In effect or later enacted that pertelns to occupational health or 
Industrie hygiene taws, ordinances, or regulation relate to Hazardous Substences on, under, or 
about the Project, or the regulation or protection of the environment, Induding a m l ^ n t air, 
soil, soil vapor, groundwater, surface water, or land use. 

d. "Event of Oefauhi" shall mean any one or more of the events or occurrences set 
forth in Section 11.00 of the Agreement. 

e. "Hazardous Substance" shall mean any product, substence, chemical, material 
or waste whose presence, nature or quantity anc|/or intensity of existence, use, manufacture, 
disposal, transportetion, spill, release or affect, either by itself or in combination with other 
materials whkrh is either (i) potentially injurious to the public health, safety or welfere, the 
environment, the Trad;, or the Pro/act; (li) regulated or monitored by any govemmenttl 
auttnrity; or flll) a basis for liability of CML or USRR te any governmentel agency orthird party 
under any applicable statute or common law theory. Haardous Substance shall Indude but not 
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be linrited tt: (Q those substances Induded whhhi the deflnMons of "haaardous subsunoa," 
'hazardous waste." 'hazardous material,* "toxic substance/ 'solWwesta,' o r ' ^ h i t a n t e r 
contaminant" in ar under any other Environmental Lanv; (II) those substences listed in the Unked 
States Departmentof Transportation (DOT), or by the environmentel Protection Agemy, or eny 
successor agency, as hazardous substences; on) other substances, material, and wastes that are 
or beGome reguiatBd or classified as haartbus or taxh: under federal, state, or local laws or 
regidations; and (Iv) any material, waste, or polychlorinated biphenyl, designated as a haardous 
substance, a ftamnnble explosive, or a radloactfve material. 

f. "Hazardous Substance Condltton" shall mean the ooeunrence or discovery ofany 
daposit, splii, seepage, release or any other condition involving the presenoe of or a 
contamination by Haardous Substence, in. under or about the Track, Project, and/or any rail ear 
on the Track as the case may be. 

g. "Reporteble Use" shall mean: 0) the Insteliation or use of any above or beiow 
ground storage tank; and (ii) the generation, possession, storage, use^ transportation, or 
disposai of a Hazardous Substance t i n t requires a permit fram or with respect to which a report, 
notice, regtetretion or business pisn is required to be filed with eny govemment autiwrftv, 
Induding USRR's bdng responsible for tiie presence In. on or about the Track of a Heardous 
Substence with respect to which any Applicable Laws require that a notice be given the persons 
using, entering or occupying the Tracker neighboring properties. Importable Use' shall not be 
Interpreted to limit the reporting of eny Haardous Substances under this Agreement to a 
"Reportebie quantity" underthe Envlnmmentel Law. 

h. "Rules and Regulations" shall mean the rules and regulations fbr the operation 
as esteblished and issued by CMU as amended from time to time. The Rules and ReguiaUons 
are attached as Exhibit * C hereto and incorporated herein by this reiierenee. 

u "USRR's Related Parties" shall mean USRR's employees, officers, directors, 
agents, contractors, invitees, licenses, vendors^ shippers, customers and any other indivlduBis 
related by business or otherwise to USRR. 

Article 2. Trade in Project 

2.00 l o d e . CML will alkiw USRR to use the Track on the tenns, provisions and 
condWons set forth in this Agreement. 

2.01 Rehabllitetinn. For the first year, the scope of work as prodded in Exhibit E, 
shall be completed on or beforeJfti'J Z O . z o i l . CML shall rehaUHtate and upgrade the 
Track to a FRA Class 2 Stendard. 

Art ide 3. Use and Condition e f Track 

3 
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responsible during the term oftMs Agraementforthe operation, mdntenanoa and repair of the 
Track, except as otherwise provided In this Agreement or in a written aereement betwaan USRR 
and OMU USRR shall be solehr responsible fbr ail costs and expenses Incurred bioonnccttDn wKh 
the operation, mamtenance and repair of the Tlnck. In cenrying out its duties and 
raspondbllities hereunder, USRR shall be pennitted to use the Trade for the swKdiing of rail 
cars, to conduct maintenance and repair ef tiie track and the track b e ^ and forno otiier use or 
purpose whatsoever (tiie 'Permitted Use"). 

3.01 Inh ib i ted AcWirtties. USRR diali not use or oenwit tiie use o f the Track In 
any way or manner that creates or threatens tt create waste or a nutsance, or that disturbs. 
Interrupts or interferes with CML or other CML pre-approved occupante of the line or tt the 
neighboring premises or properties. 

3.02 Rasaonstbiiitv far Rail Cars, in eanneeHan vrith tile oneration of the Trade, 

rail a r s wil l be prawided by CML Once rail cars or a unit train is consigneel, deltvared, or 
otherwise placed on the track for Interchange, the rail a r s and their eontons shall be deemed 
to be deliwered to USRR and USRR assumes foil responsibility for all less or damage to the raU car 
and its contents that occurs while the raii car Is on the tracJe or othenwise In the custody and/or 
control of USRR, until the raii cer Is delivered to Union Pacific at interchange. CML shall have no 
responsibility or liabnily whatsoever for ran a r s on the Track unless, as the result of negligence 
or Intemionai act on the part of CML resulting in the loss or danuge of saU railcars. 

3.03 Ryies and Regulations. CML mav from time to time create, eatriiiish. 
enact, amend, modify or change the Rules and Regulations, within CIML's sole and absolute 
discretion including, but not limited to, rules and regulations for the management, safety, a r e , 
and daaniiness ofthe area, the grounds, and the preservation of good order. USRR agreesthat 
i t will abide by, keep, and observe all of the Rules and Reguiattons. USRR acknowledges CML's 
absolute authority to establish, create and amend the Rules and Regulations. If, however, the 
amended Rules and Regulations are found unacceptable to USRR then USRR shall have the right 
to negotiate terms acceptable to both parties, if no agreement can be reached, the USRR shall 
have the right via thlrtyniay written notice, to tenninate this agreement. 

Article 4. Operations 

4.00 Deliverv of Rail cars. USRR shall communicate and coordinate with UP 
for the timely pickup and/or delivery o f rail cars to and firom the rail line. USRR shall use all 
reasonable efforts to coordinate with UP to comply with the pickup mAfor delivery times 
requested by CML 
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4.01 ^wtehlneHailCara. USRR shall, at USRIfs sole eost and expense, M i tch 
or cause to be swuehed all rail a r s and unit trains delivered to, stored, or ottienMlse placed et 
the interdamge tracks within a reasonable amount of time. 

4.02 RaflUicomQtives. USRR shall at ail times, at USRR'S sole cost and 
expense^ maintein rati ieennatives in good woridng order and condition bt e m p l l e n a with 
applteable laws ready to pravMe tha switching wrelces pursuant to this Agreement Once the 
Track Is upgraded, UP may allow Its tooomotives to be operated o v e r t h e T M i . I ^ t h e 
movement of i v to and Induding 2J0 milikin tons of material annually. USR iooomottves diall be 
used. Forthe movement of material beyond 2.0 million tons on an annual bads, it diali be at 
CML's discretion whetiier USRR or UP locomotives will be used. Accordingly, CML shait provide 
written direction to USRR regarding the use of foeomotive power. 

4.03 QoaratlHBAiithflrltw. CML wrtO file eNathM of Exemption at tiie STB for 
Its aoqutslHon of the rati Una by lease Awn UP and its operation. USRR will Me a Notice of 
Exemption at the STB for Its operation of the ralMbie by operating agreement with CML Those 
tilings made be made Jolntiy if CML and USRR so agree, in the event that the Operating 
Agreement were to be lawfully terminated, or expires by Its terms. USRR agrees that it wilt 
promptiy file at the STB for authority to discontinue rait service over the line. 

4J04 USRR Tradtitig System. USBR shall Bravide CML full aceesstoaH units 

trabis/cars handled at the interchange point, atong the Track. 

Art ide 5. Term 

5J30 Term. The initial term of this Agreement shall commence on the 
Effective Date ofthis Agreement and shall expire July 31,2013 (the Tenm"). This Agreemem 
shall be automatically renewed thereafter for successive one (1) year terms (each, a "Renewed 
Term") unless either party gives written notice to the other party at least sixty (60) days prior to 
the expiration o f the Term or any Renewed Term that the Agreement shall not be renewed. 

Artide 6. Fees 

6XtO Per Car Fee. As compensation for hsarvices hereunder, USRR shall be 
compensated by CML based upon the number of rell care handled by USRR. The per-car rates to 
be paid by CML to USRR are set fortii on Exhibit "D" of this Agreement. The schedule of rates 
set forth on Qehibit " 0 " may be modified or amended upon the written consent of both Parties. 
USRR wfl lsubmlttoCMLaflstofcars handled each month on an itemized invoice. CMLegrees 
to pay such monthly invoices within 30 days of receipt. 

6 0 1 USRR's Boflte and Records. USRR shall keep and maintain full, complete, 
and appropriate books and records of all a n handled from the Track In accordance wit i i 
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generally accepted accounting prindples. Not more often than once per caiandar year. CML 
shall have the right to audit USRR's books end records relating to USRR's operation ofthe Track 
fbr the purpose of verHyingthe number of rail cars raponed by USRR as havhig been handled by 
USm. ThePartiesahallaii|{usttheemountapaldorowadbyCMLIFsuGhaudftshowsthatthe 
numberefrailarshandledbyUSRRwasinconvetiyreportedbyUSRR. if such audit disdosas 
that USRR has overstated the numberof n i l cars handed by USRRbytwo percent (2K) or more 
as to any given period, USRR shall pay the reasonable cost of such audit and Shan Immediately 
refund the amoum due to CML with Interest tiiereon from the d e n such amount was paid by 
CMLattite rateoftHfeive percent (12X) per annum. 

Artide?. liflabnainnceamtlMpatr 

7X10 USRit'a Trade Maintenance and Repair Oblieattens. USRR shell, at USRRTs 
sole cost end expense: 

(a) inspect the Track weekly and notify OAL monthly in writkig of any 
maintenance and/or repair required to operate safely on the Track. 
All work shall be in accordance with FRA Class 2 Standards. 

(b) Provide normal maintenance and repair work on theTtack. For 
work deemed outside tiie scope of nomiai maintenance and r^nir , 
USRR shall provide CML written notification including, but not 
limited to the option of completing the neeessaiy work at CML 
expense. CML may at Ks discretion hire a thirdiiarty to complete 
the necessary work. 

{c} On an annual basis, contract a thfrri-party, agreeable to USRR and 
CML, for the purpose of controlling potential oveivrowth of 
vegetation on or eraund the Trade. 

Artide 8. insurance; Indemnity 

8.00 USRR's Insurance. USRR shall obtain, keep in foil force end effect, and 
provide to CML written evidence of the Insurance required under this Agreemem. insurance 
required hereunder shall be to companies duly llcenad to trensact business in Utah and 
maintaining during the policy tenn a 'General Polteyhoiders Rating" as set forth in the most 
current Issue of "Best's insurance Guide* accepteble to CML. USRR shall not do or pemiit to be 
done anything which shall invalidate the insurance policies set forth herein. USRR shall a u a e to 
be delivered to CML certified copies of policies of such insurance of certificates evidencing the 
existence and amounts of such insurance with the insured's end toss payable clauses as requtrad 
by this Agreement. USRR shall name CML as an additional tosured on all their policies. No such 
policy shall be cancelable or subject to modiflraUon except after thirty (30) days prior written 
notice to CML USRR shall, at least thirty (30) days prior to the expiration of such polides. 
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fomish OWiL v M t evidence of renewals, certificates or "insuranee Mndeis" cwidendng renewal 
thereof, or CML may order such insurance and d u n e the cost thereof to USRR, which emount 

ShaH be payabte by USRR to CML upon demand. 

8.01 Mpî phM insurance. USRR shall obtain end keep In fora during tiie tenm 
of this Agreement a Comprehenshn Commerdal General Uabittty poHcy o f insurancB protecting 
USRR, and naming CML as additional insured, egainst claims for bodily Injury, personal iptury, 
and property damage besed upon, invoivlngi or arising out ef the use, operation, maintenance 
or repair o f the Track, (induding but not limited to fires, chemical spliis, seepage or other 
Haardous Substence Conditiens) end eO erees eppurtsnant or adjaant thereto, including ereas 
used in flommon with other et the Project Such tosuranee ahali be on an oeeurrenee basis 
providing single limit coverage In an amount not lass than $5,000,000 per occurrena with an 
"Additianal fnsured-Managers or OonnracB of Premises" Endorsement and contein the 
"Amendment of the Pdiutton ExdusioH* for itamage oused by heat, smoke, or iiimes from a 
hostile fire. The policy shall not contain any imra-insurad eocduston as between insured persons 
or organiations, but shall Indude coverage for ilabiiity assumed under this Agreement as an 
"insured contract" for the performance of USRR's IndemnHy obligation under this Agreement. 
CML shall have the right to increase required minimum limita not to exceed $7,500,000, es it 
deems necessary, via wrMen n o t i n to USRK. Additionally, raHraad employees of USRR will be 
covered under the Federal Employers Liability Act (FEIA). 

8.02 Auto MahflWw Jnsuraiy^e. USRR d ia i i a r r y automobile (induding vehicular 
liability) insurance with a minimum combined single dmit o f $l.a00/XI0 covering ail owned, 
hired, and non-owned auto!^ vans, trucks, and any otiier vehides entering the Project andA>r 
driving within Project on USRR's behalf. CML shall be nemed as an adifitional insured on all such 
polides. CML shall have the right to increase required minimum limits not tt exceed $1,500,000 
as it deems necessary, via written notice to IBR. 

8.03 IndamnHv. USRR shall indemnify, protect, defend, and hold harmless the 
Track, CML, and their respective employees and agents from and against any and ail claims, loss 
of rente andA>r damages, costs. Hens, Judgments, penalties, permits, attomey's and oonsultenf s 
fees, expenses and/or liabilities arising out of. involving, or in dealing with, the use, operation, 
maintenance or repair of the Track by USRR and the conduct o f USRR's business, unless aused 
by the negligence or intentional misconduct of CML 

8.04 Exemption of CML from LSahilMv. CML shall not be liable for injury or 
damage to the person or goods, wares, merchandise, or other properiy of USRR. USRR's Related 
Parties or agents, or any other person In or about the Track or the property, whether such 
damage or iniuiy is caused by or results from fire, explostor^ steam, eiectridty, gas, water or rain 
or snow, or trom the breakage, ieekage, obstmction, or other defects of pipes, wiresi, or fram 
any otiier ause , whetiier the a i d inlury or damage resulta firom conditions arising upon the 
Trade or upon other porttons of property, or from otiier sources or places, and repairing the 
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ameisacoasslbleornot Except ao t i i enw in provided in this Agreement; CML shaH not be 
liable to USRR for any damages, daims or iossas, nor shaB USRR be entitied to tanmboM this 
Agreement or to any abatement of user fees for any damage to USRR's property or any inlury tt 
USRR or uaw 's Related Parties, or toss to USRR's business arising out of any ause whatsoever. 
CML Immunity from iiabOlty shall be excepted if tfie loss or d a m ^ e Is the result ef negPHena of 
an intentional act on the part of CML. 

Aritfdeg. HnentoMSobalanees 

9.00 Henoftabte Users Hemiire Prior Consent. USRR shall not anaaae to any 
activity to, on or about the property of the Track which constitutes a Reportelile U a of 
Haardous Substances without the express prtorwrftten consent of CML and compliance in a 
timely manner (at USRR's sole cost and etqiense) with aU AppilaMe Laws. Notwitiistanding the 
foregoing, USRR may. without CML's prior consent but in compliance wdth ali Appliabte Laws, 
use any ordinary and customary materials reasonably raquirad to be used by USRR in the normal 
course of USRR's business permitted on the Trad^ so long as such use is not a reportebte U a of 
a Hezerd Substence and does not expott the property or neighboring properties tt any 
meaningful risk o f contemination or damage or expoa CML to any liabUlty therefore. 

9.01 PiitvtnlnfamiCMLrfHai«rdamSiih«MnM.eBndMiiH. IfUSHHI 

or has reasonebie ause tt believe, that a Haantous Substence Condition has oecunred to, on, 
under, or about the Ttaek, other than a prevtoudy oonsented tt by CML, USRR shall 
tonmedlately: (I) give verbal and written notice tt such feet to CMU and (ii) give CML a copy of 
any statement, report, notice, registration, application, permit, business plan, liceme, daim. 
action, or proceedtog given t o USRR, or recehred by USRR from, any governmentel authority or 
private parry, or persons entering or occupying the Track, conceming the p r e a n a , spHI. 
release, dlsdarge of, or exposure tt, any Hazardous Substance or contaminatton to, an or about 
theTrade, induding but not iimltad to ali such documente as may be involved In any Reportable 
Uas Invoivtog the TVack. 

9.02 HanrdougSuhstanBe OondMan Rasnonsibnities. i f a Haardous 
Substance Condition occurs for u^ id i LISRR is legally responsible, USRR shall make whatever 
investigation and remediation thereof is required by Appllcalde Laws, and this Agreement shall 
continue in foil fores and effect, subjecttt CML's rights under Article 11 . If Haardous 
Substance Condition occurs for which USRR is not iegaiiy responsible, CML may. at CML's option, 
either: (I) investigate and remediate such Haardous Substance Condition at CML's expena, to 
which event this Agreement shall continue in full force and effect; or (11) If the estimated cost to 
invest^ate and ranediate such condition exceeds twelve (12) times the then monthly Baa 
Revenue Fee. CML may, within thirty (30) days after it learns of the occurrena. terminate this 
Agreement upon sixty (60) days prior written notice to USRR. 
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9.03 Btoteation antf Tarmlnaflon Ootton. Upon explratton or eariier 
termtoetion of this Agreement, CML may request USR tt perfonn all of the foikwdng aetivides a 
USRR's sole expena: (I) obtain an endranmentel assessment oftt ieTteckto evaluate tiie 
environmental condition oft l ie Tlradcand the area Immediately auneundngthetradf, and any 
potential environmental BaUlitia under tids Agreement; (il) all ramedlal or other work 
identified in such environmentei assessment and ail appHable Environmentel Laws; P ) all 
Gonrectiva, remedial, repair, or other woric neoessaiy to oonrect any alleged violatfons, 
defldendes, or haards noted by eny environmemal govemnieinal agency; end (hf) aV steps 
necesary tt terminate, d o a , or transfer all environmentel permits, Ooenses, and other 
approvals or authorlations for the Track or for astivhtes. equipment, or conditions on the Tteck. 
In Bcooidanoe with all Environmentel Laws. The above will only occur Ifduring the temn ofthis 
Agreement a haardous toddenthaseeeumd. 

9.04 EmrfrDnmentei indemnification. USRR shall Indemnify, protecC defend 
and hold CML and its respective agents, off iars, and emptoyees harmless f l txn and against any 
and ali losses, damages, liabfflties. Judgments, casta, claims, liens, expenses, penalties, permits 
and attorneys and consuiumfs f e a arising out of the actions of USRR and Ite agents and 
representatives in bringing eny Haardous Substena on the Trade or the immedlateiy 
surroundtog area or In cimtrallirig any such Haardous Sutistence. 

ArtkdelO. Cemplianee wi th Laws 

10.00 USRR Comnllenee wttfi Lainff. USRR shall, at USRR's sole cost and 
expense: (i) obtain and maintein any and all necesary lianses. pemnite and/or approvals under 
Appliabie Laws and Regulations for USRR's business f n, on or about the Track as provMed 
hereia' and (ii) foiiy. diligently and in a timely manner comply with ail Applicable Laws and 
Regulations oonaming the Track or USRR's use thereof, whether foreseen or unforeseen, 
regardlea of cost, and reganiiea of when during the Term the proper paperworte Is filed. USRR 
shall, within five (S) days after reaipt of CML's written raquest, provide CML with copies of ail 
documents and Infonnation, including, but not limited to, permits, ragbtiatians, martffasts, 
applications, reports and artiflcates, evidencing USRR's compliance with any AppIioMe Laws 
and Regulations spedfied by CML, and shall immediately upon receipt, notify CML in writing 
(with copies of any documents involved) of any threatened or acnni daim, notice, dtation, 
waming, complatot or report perteining to or tovolving feilure by USRR or the Track to comply 
with any Appiteable Laws and Regulations. Without in any way limiting the generality of the 
foregoing, USRR shall priorto conducting any activities or use ofthe Track, obtein at USRR's sole 
expense ail u a or occupancy permits and Iteenses required by Appllable Laws and Regulations 
forthe Permitted Use. 

Article u . Oefirait;Remedia 
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UJOO Event efpaliffit. Any one or mora ofthe foiiawing evente or 
occurrences shall constitute a materlai break ofthe Agreement by USitR and after tiie expiration 
of any appiiablegraa period shell constitute and Event of l>d^uit: 

a. l^iuretoPiovidelMMriteeerFuWiliOHierOhlieaMons. Except 
a expressly odierwia provided to this Agreement; (t) the failure by USRR tt provide CML with 
reasoneUe evidence of bisuranoe required under this Agreement where such feHure continues 
fbr three (3) days foltowing written notice thereof by or on behalf of CML; or (IQtiie feDure of 
USRR to fufflil any oblfeattons under this Agreement which endangers or threatens Me or 
property, where such feilure conthiues for a peitodof three (3) days fottowing the wrttten notiw 
thereof by or on behalf of CMLtt USRR. Notwitiistending the foregdng grossly unsafe practices 
as detenmined by eny appllable toal, state, or federal governmentel agency, or a reasonably 
detemitned by an Insuranee rating b u r a u or undenwrfter regularly used by CML to evaluate 
such matters shell be suffident a u w for CML to immediately temdnate USRR's r ^ i t to 
possesstan and elect USRR from theTrade without waiving other righte end remedlaCMLmay 
have against USUt. 

b. Failure to Provide SwUehlne ServieBs. A default; breadi or 
failure of USRR to perform or comply with USRR's obligation In Article 4 where such default, 
breach or failure continues for a periods of tiiree (3) days after written n o t i a thereof by or on 
behalf of CML to USRR. 

c. Failure ttPmvweCertato Written Notices. Excentasexnressiv 
otiientfise provided in this Agreement, the failure by USRR to provide CML wKh reasonable 
written evidence (to duly executed original form, if appihabie) of: (I) compliance with Appllable 
Uws and Regulations pursuant to Section 10.00; or (il) tiie execution of any document or otiier 
tofonnation which CML may reaanabiy require of liSRR under the ttnfns ofthis Agreement 
where eny such failure continues for a period of three (3) days following written nottee by or on 
beheifofCMLtoUSRR. 

d. Defauh of Aareement or Rotes and Hamilations. A deiault or 
breach by USRR as to the terms, covenants, conditions, or previsions of titis Agreement exap t 
as otherwise provided for herein, or of the Rules and Regulations where such defauh or breach 
continues for a period of three (3) days after writtan notice thereof by or on behalf of CML to 
USFW. 

Artide 12. Right of Entry 

12.00 AcceaandEntfv. CML r e a n r a the light at any and ail times to eccess 
and enter the Track for tnspectltm, showtog to prospective tenants, or for other reasonable 
purposes. 

Artide 13. Aherations 

13A0 WoAheratteng. USRR shall not make any alterations, improvements, or 
otiier changes whatsoever to tins rndk , without prior written consent of CML in CML's sote and 

10 
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absoiutt discretion. CML rearvas the right, st any time, to nnke improvements, edittions, 
modifieations or changes to any portion of the Track, induding, but not Iimltad to, track layout 
piavUed, however that any such changes diail not adveraiy affert iBRTs ran operations. 

Art ic teM. WlisceltaneausPnwtalans 

iAJOO SffiferahlHtv. The invalidity of any proviaton of tMs Agreement, es 
determined bye court ef competent Jurisdiction, shall In no way affect the vaHdlty of eny oHwr 
proviston hereof. 

14J01 •pfweofEsaenm. Time Is of the esance with respect to the 
performenoe of all obitgations to be performed or obaraed by tha Partia undertMs 
Agreement. 

iAM. No prior or Other A^ffl^mants. This Agreement conteins ail agreements 
between the Parties wtth rapect to eny matter mentioned herein, and no other prior or 
contemporaneous agreement or understending shall be efliactive. 

14.03 Neytica. All noticareqirired by the terms of tills Agreement and 
supporUrig documents, shall be deemed to have been properly gven If such no t ia is to writing, 
addressed to the party et such addres as the party may have last designated to writing (If 
different from the address listed herein], a n t by facdmlte transmisston: 

ttteJCBOLs 
CML Metals Corporation 
Attn: Oeie Gilbert 
6249 w Gilbert Industrial Court 
Hurricane, UT 84737 
Facsimile No. (435)627<14U 

If to USRR! 
Utah Southern Itaiiroad Company, LLC 
Attn: Michael Root 
19014 East Tonto Verde Drive 
Rto Verde, AZ 85263 
Facsimile No. { ) 

Any change in addresses or numbers for notias shall be promptly fonwarded to ali PARTIES. 
Unless otherwia stipulated hereunder, all notices shall be effective a of the date and time on 
which faxed. If any no t ia Is transmitted by facslmito transmission. 

14.04' SSbljoas. No waiver by CML of any Event of Default or breach of any 
ttrni, covenant or condition hereof by USRR, shall be deemed a waWer of any other tenn, 

U 
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eovenent, or condition hereof, or any aubsequent Enn t of Defbult or breach iiy USRR ofthe 
a m e or of eny other term, eovenent. or condition hereof. CML's consent to, or approval ef, any 
act shall be deemed to render unneeeaary the obtaining ef CML's consent to, o r approval of, 
any subsequent or sindhr act by USRR, or be construed as tiie besls Of en estoppel to eaAnce 
the proviston or provistons ofthis Agreement requiring a c h consent RegardleB of CML's 
knowledge Of en Event of Default or breach 8t the time of accepting user fees, the aeoeptana of 
u a r f e a by CML shall not be wahrer of any precedtog Event of Default or b n a d i by USRR of any 

proviston hereof, otiier tiian tiie falture ef USRR to pay the pert iculerrenta acoepted. Any 
payment given OML fay USRR may be acapted by CML on aeeount of moneys or demages due 
CML, notv^tiistendiiv any qualifying statementa or conditions made by USRR to connection 
therewith, which such stetementt and/or conditions shall be of no fora or effect whatsoever 
unless spedflcally agreed to In writing by CML at or before the time of deposit of such payment 

14.05 t|ioRl«htmHnidOMer. USRR has no right to retein possesston ofthe 

Track or any part thereof beyond the expiration or eertler temiination of this Agreement 

14.06 eumuiathm Wafnadtes. No remedy or etoction hereunder shall be 
deemed exdusive but shall, wherever possible, be cumulative wrfth ali other remedia a law or 
in equity. 

14.07 CgyttnantsatmCOfWUMgns. Allpro\rtstonsof«ils Agreement to be 
obsenred or perfonned by USRR ere both covenants and conditions 

14.08 BtMflng6ffert;ehaiBeaf taw. Tliis AeraBmenrshali be binding unon tiie 
parties, their personal rapreantativa, successors, end assigns and be governed iiy the laws of 
the State of Uteh. Any iitigaUon between the Perties hereto concerning this Agreement shall be 
initiated in Iron County, Uteh, provided, however, that federal law shall apply to mattere 
affecting interstate commerce, and actions thereon shall be instituted to federal court in Utah. 

14.09 Attorneys' Fees, if any Party brings an action or proceeding to enforce 
the temns hereof or declare righte hereunder, the Prevailing Party ( a hereafter defined) to any 
such proceeding, action, or appeal thereon, shall be entitied to reasonable attorney's f a s and 
i»ur t costs. Such faa may be awarded in the same suit or recovered in a nparate suit; whether 
or not such action or proceeding is pursued to decision or Judgment The term "Prevailing 
Party* shall Indude, without limitation, a Party who substantially obttlns or defeats the relief 
sought, as the aae may be, whether by compromise, settiement. Judgment, or the 
abandonment by the other Party of its claim or defense. The attorney's fees awani shall not be 
computed in accordance with any court fee schedule, but shall be such a to foiiy reimburae all 
Bttome/s fees reasonably Incun-ed. CML shall be entitied to attorney's fees, costs, and expense 
incurred to the preparation and service of notices of default and consultations in connection 
therewltii, whether or not a legal action is absequentiy commenced in connection wi t i i an 
Event of Default 
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14.10 Termination. Unless spedflaliy sorted otiierada to writing by CML, the 
vohntery or otiier sunender ofthis Agreement by USRR, the mutual termlnatian or aneeUatfon 
hereof, or tiie tennination hereof by CMLfor breach or default by USRR, dnOautomaticaBy 
terminate any subamract on the Premises; provided, however, CML shall, in the evant of any 
such surrender, temtinaUon, or anoellation, have the option to continue any one or all ofthe 
existitvsuboontractors. CML's faliurawitiito ten (10) days following any such ewanttt make a 
written etoctton to the oontivry by written notice to the holder of any such lesser interest, shall 
constitute CML's election to have such event constitute the nnninstion of such hiterest 

14.U ReiervaMons. CML reserves to i ta l f tin right, from time to time, to 
grant witiiout tiie consent or Jointer of USRR. such eaaments, rights and dedlations that CML 
deems neasary, and to ause the recordation of perai maps and restrieUons, so teng as such 
easements, rights, dedications, maps, and restrictions do not unraasonabte toterfere with the 
u a of the Track by USRR. USRR agrea to sign any documents reasonably requested by CML to 
effectuate any easement rights, dediotion. map, or restrictions. 

14.12 Authority, if eltiwr Party hereto Is a corporation, trust, or general or 
limhed partiierth^, u d i todhdduel executing this Agreement on behalf of such entity 
repraente and wnrrants that he or she Is duly authoriad to execute and deiivar this Agreement 
on ite behalf, if USRR is a conmratlon, trust or partnership, USRR shall, wftidn thirty (30) days 
after request by CML deliver to CML evidena satisfactory to CML of such authority. 

14.13 Asatanment. USRR mav not assim ar transfer Its ohitaatfans under this aareement. 

Assignment ofthis contract bv USRR shall constitute a default. 

IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement 

the day and year first above written. 

Lesae: 
CML Metals Corporation 

•ntle: f-^^/JyZf^fA 

Rail Operator 
Uteh Southem Raitroad Company, LLC 

Titie ?(2e£.̂  &g,o-r 

eXHIBITA 
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iaase Agreement Between Union Pacific Railroad Company and CML Meals Corporation: 

To 8e inaeriied O n a Signed. 

EXHIBIT B 
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Map of Rail Short Une 

exHiaiTC 
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Rutos and Regulations 

To be established by CML u needed according to 1. h. & SUB 

> USRR must meetell Federal, State and t e a i tews. 

> USRR wHi be under MSHAand CML's safiatyraqHlramenttwidto operating wKMn the 
bounderies of the mine properly (to be Induded). 

> USRR most follow ali Federal Rail AdffllnlsBratiOnnda and ragnialions. 

EXHIBIT D 

I E 
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USRRwIilsubmKtoCMLaiistorarshandladadimonthonanitamlzedlnvOla. CML will pay USRR 
the follower per a r rates: 

a. Cars handled using Union Padflc Railroad bxomotives: $26J0 per a r 
b. Can handled using USRR tooomothws: $66.00 per a r . 

c. RatesshallbeatUustBdannuallyontheannhferserydateofthisegreementbytheepplicBUonof 

the hdex in the Rait Cost AiQustinent Factor, governed fay the SurCaeTlransportadon Board 

(STO) end alcubted by the Association of Amerian Railroads (AAR). 
d. "Car Handled* shait be defined Hmowement of a n y ' ^ p t y ' a r from the interchange Trade at 

Iran Springs, to the mine site and toad-outfadiity at Iran Mountein. and delhwred badett the 
interdiange Track a a *(bfl" ar , reganlless of how often tiie a r is moved by USRR to the 
Interim 

CML will pay USRR month Invotoes within 30 days of receipt. 

EXHIBIT E 
Scope of Worie 
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FroRR mitaLroatOhotinelLcom 

Date: July 25,2008 326»«lPMIMI>r 
To: 

i offer CML the fbiiowing quote for crossing repairs and tree removel: 

CROSSING REPAIRS (2) 
instell 133# rail a needed In crossing area 
Replace ali crossties in crosdng area with naw t i a 
Plea correct ballest under ties 
Surface track 
Replaoe craaing surface with man mad crossing planks 
Replai» crosdng dgns tt comply with regulations 
Clean up 

$15,000 per crossing 
$30,000 for both crossings 

TREE REMOVAL 
Excavator w/ operator $250 hr 
24 hours 
$6,000 

Signed:. 

Titie: 

Date: 

16 
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DURHAM JONES & PINEGAR, P.C. 
J.MarkGibb(5702) 
mgibbfSldiplaw.com 
Bret F. Randall (6634) 
brandal l(@d j plaw.com 
Thomas J. Bums (8918) 
tbi!rns@.djp!aw.coni 
Z. RyanPahnke(I1146) 
rpah.nke@djp!aw.corri 
111 East Broadway, Suite 900 
Salt Lake City, Utah 84111 
Telephone; (801) 415-3000 
Facsimile (801) 415-3500 

DURHAM JONES & PINEGAR, P.C. 
Bryan J. Pattlson (8766) 
bpattison@djplaw.com 
192 East 200 North, 3rd Floor 
St. George, Utah 84770 
Telephone: (435) 674-0400 
Facsimile: (435)628-1610 

Attorneys for Defendant CML Metals Corporation 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF UTAH, CENTRAL DIVISION 

UTAH SOUTHERN RAILROAD 
COMPANY, LLC 

Plaintiff. 
V. 

CML METALS CORPORATION, and JOHN 
DOES 1 through 5. 

DciendanLs. 

- -

DECLARATION OF DALE GILBERT IN 
SUPPORl OF MEMORANDUM IN 

OPPOSITION TO PLAINTIFF'S 
REQUEST FOR 

TEMPORARY RESTRAINING ORDER 
AND PRELIMINARY INJUNCTION 

Case No.: 2:11-CV-1176-CW 

Judge Clark G. Waddoups 

I, Dale Gilbert, hereby declare and state as follows: 

.371323.4 
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Introduction 

1. I am competent to testify and have personal knowledge ofthe matters stated in 

this declaration. I am over the age of 21 years. lam President and CEO of CML Metals 

Corporation (CML Metals), a Utah corporation, as well as President and CEO of PIC Railroad, 

Inc., a Utah corporation (PIC Railroad). PIC Railroad is currently doing busiriess as Comstock 

Mountain Lion Ralltx>ad. 

2. .1 make this declaration concerning the motion for a TRO that Utah Southern 

Railroad (Plaintiff or USRR) obtained. In submitting this declaration, I am not purporting to 

detail every conversation or fact relevant to the subject matter ofthis litigation or the dispute 

between CML Metals and Plaintiff Rather, I submit this declaration in an effort to put a number 

of facts before the Court that are relevant to the Court's consideration of PlaintifTs TRO. I 

understand thai I am likely to be deposed and will be a trial witness, and I expect that there will 

be additional information and detail that 1 will be able to provide in the course of such testimony, 

The Iron Mountain Mine 

3. Sliirting in the 1980s and until about 1996,1 was Vice President of Gilbert 

Dcvelopmenl Corporation (Gilbert Development), where 1 was involved in the iron ore mine 

..known as iron Mountain near Cedar Cily.-Ulah. Al the time, Gilbert Development operated the 

Iron Mountain mine under contract with Geneva Steel. The Iron Mountain mineral estate is 

extensive, including approximately 250 million tons of drilled and inferred iron ore reserves, 

covering some 5,000 acres of mostly federal lands. 

371323.4 
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4. Following Geneva Steel's bankruptcy, the Iron Mountain mine assets were 

purchased by a Canadian company known as Palladon Ventures. The mine assets were then 

transferred to a Utah corporation known as Palladon Iron Corporation (Palladon), formed in 

2005. 

5. Following the acquisition ofthe Iron Mountain mining property, I worked with 

Palladon to form a business structure whereby Gilbert Development would play a similar 

operational role as it had during the time that the Iron Mountain mine was controlled by Geneva 

Steel, except that Palladon intended to sell iron ore to biiyei-s in China, with iron ore being 

shipped by rail to ports in Califomia and in tum by ship to China. 

CML Metals Corporation 

6. Following significant business development efforts, the Palladon operation failed 

due to a variety of factors and Paliadon's primary creditor look control ofPalladon. Following 

the change in control, I worked out a similar business arrangement with Palladon, under its new 

management, whereby Gilbert Development would continue to operate as a mining contractor 

and I would serve as President and Chief Executive Officer ofPalladon. which also changed its 

corporate name to CMI. Metals. I am no longer an officer or director ofGilbert Development. 

7. Following a great deal ofeffort and invcslmcnl, the current CML Metals - -

operation has become very successful. CML Metals produces, ships, markets, and sells Iron ore, 

primarily for export to China but also sells ore to domestic buyers. CML Metals is a private 

corporation with corporate offices in Cedar City, Utah. CML Metals has grown into a strategic 

mining company with assets in mineral property and rights, mining claims, real estate, water 

3 
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rights, facilities and infrastructure. CML Metals, Gilbert Development, and PIC Raiiroad 

collectively employ over 100 people directly and are currently in the process of hiring many 

more, as its mining and processing operations are scaling up. CML Metals is a forward thinking 

strategic company with development and expansion projects being worked on continuously to 

broaden the market for its products and promote growth in the company. CML Metals is 

committed to being a world-class reputable supplier of minerals to markets all over the world. 

8. At this time, CML Metals owns or leases approximately 525 rapid discharge open 

top railcars to support its operations and ships five unit trains per week, consisting of 84 to 100 

cars per unit train. Each car is loaded with approximately 109 tons of iron ore. At this time, 

CML Metals ships iron ore to two ports in California, one in Richmond, California, and another 

in Stockton, California. At the ports, the railcars are unloaded and the iron ore is stockpiled for 

loading onto ships bound for China. 

9. At this lime, CML Metals produces appro.ximately 180,000 tons of iron ore per 

month, with a market value ofroughly $90 to 95 perton. or$ l2 to $15 million per month. Each 

month, CMI. Metals pays approximatcl> $9 million in costs (over SIOO million annually) in the 

tbrm of payroll to employees, materials and supplies, such as diesel fuel and mining equipment, 

trade vendori and contractors, transportation costs, railroad equipment, and-la.xes.- In the near 

future, due to recent capital improvements at the Iron Mountain mine, production is scheduled to 

double and then triple to six million tons per year or 500,000 tons per month. 

371323.4 
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Rail Shipping Logistics and Operating Authoritv 

10. After producing the iron ore at the mine, CML Metals begins the shipping 

process, which is integral to its entire operation. With the shipping process, CML Metals loads 

the iron ore onto rail cars, which are then carried, by rail, from the mine on a rail line located in 

Iron County, Utah, known as the Comstock Subdivision. This line extends between milepost 0.1 

at or near Iron Springs and milepost 14.7 at or near Iron Mountain, a distance of approximately 

14.6 miles (the "Comstock Subdivision"). 

11. From the Comstock Subdivision, the iron ore then goes to an interchange rail line 

where Union Pacific Railroad (UP) then hauls the ore by railroad to port in California where it is 

shipped to overseas to fulfill contractual obligations CML Metals has with its customere. 

12. Union Pacific Railroad (UP) is the owner ofthe Comstock Subdivision. 

i 3. PIC Railroad leases the Comstock Subdivision from UP under a Lease Agreement 

dated July 31, 2008, and amended by Addendum dated April 21.2009. A true and correct copy 

ofthis Lease Agreement (with Addendum thereto) is attached hereto as Exhibit A. UP also has 

an Interchange Agreemem with PIC Railroad dated July 31, 2008, and amended by Addendum 

dated April 24. 2009, to eiTocl delivery and receipt of interchange of railroad equipment between 

. UP and P!C Railroad at .Iron Springs, Utah. A true and correct copy ofthis Interchange 

Agreement (with Addendum thereto) is attached hereto as Exhibi ts. 

14. PIC Railroad is a wholly-owned subsidiary of CML Metals. PIC Railroad leases 

and operates as a Class III railroad pursuant to an exemption from the Surface Transportation 

Board (STB) dated September 14, 2006 that permits it to lease and operate the Comstock 

5 
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Subdivision. PIC Railroad was created, in part, to streamline CML Metal's railroad shipping 

operations. Attached hereto as Exhibit C is a true and correct copy ofthe Verified Notice of 

Exemption filed by PIC Railroad, Inc. with the Surface Transportation Board on August 15, 

2006, seeking authority (a) to lease the Comstock Subdivision from Union Pacific Railroad and 

(b) to operate the Comstock Subdivision. Attached hereto as Exhibit D is a true and correct 

copy ofthe Order from the Surface Transportation Board dated September 14, 2006, authorizing 

PIC Railroad (a) to lease the Comstock Subdivision from UP and (b) to operate the Comstock 

Subdivision. The STB Order provides, in part, as follows: "Although [PIC Railroad] will enter 

into an agreement whereby [Iron Bull Railroad] will operate the [Comstock Subdivision] line, 

[PIC Railroad] also seeks an exemption to operate to fulfill its common carrier obligation in the 

event [Iron Bull Railroad] were to cease operations." Id at I, n.l. 

15, CML Metals has recently completed a loan with Credit Suisse for the sum of S45 

million so that it could finance the construction ofa SAG mill in order to increase production 

and the purit> ofthe iron produced at the mine. CML Metals' timely production and delivery of 

iron ore is required under ihc Credit Suisse loan agreement. 

16. In this period of delay, CMI. Metals was scheduled lo ship $2.1 million worth of 

iron ore. The shipping process is critical to-getting its-product to port. Any-delays in shipping 

from the mine on the Comstock Subdivision create delays in interchanging CML Metal's product 

with UP, which in turn, can cause CML Metals to miss the ships that will take its product from 

port in California overseas including to China. 

371323.4 
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17. CML Metal's contracts with its overseas customers require CML Metals to 

provide its shipments on time in a very punctual manner. Rail shipping occurs on a 24 hour 

basis every day ofeach year and the time increments to load and unload shipments are 

meticulously timed to meet both the rail shipping and port dock times. In short, rail shipping is 

the life blood of CML Metal's business. The logistics of shipping such volumes of iron ore in 

interstate commerce is extraordinarily complicated and any delay at any stage ofthe process 

causes a ripple effect at other stages because ofthe scale of its operations. For example, during 

the first two weeks of December, 2011, one ofthe inbound ships from China was delayed by 

weather, resulting in two empty ships coming into port in close proximity. There was 

insufficient iron ore stockpiled at the port to fill two ships, so ramping up rail deliveries of iron 

ore to fill back-to-back ships was critical in order to be in a position to fill the second ship. This 

is the scenario CML. Metals was facing during the weekend of December 17, 2011 when the .state 

TRO shut down ils operations. 

Plaintiff's Service Contract 

18 CML Metals had a contract dated January 20. 2011, titled Rail Track Operating 

Agreement (the "Track Operating Agreemem") with Plaintiff. A true and correct copy ofthis 

. Track Operatijig Agreement is attached herelo as Exhibit E. 

19. Pursuant to that Track Operating Agreement, Plaintiff was required to perform 

switching, operating, maintaining and repairing the Comstock Subdivision on behalf of CML 

Metals, subject to the terms, conditions and provisions ofthe Track Operating Agreement. 

371323.4. 
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20. Between January 1,20II and December 1,2011, CML Metals has shipped 

approximately 1.5 million tons of iron ore through Plaintiff under the Track Operating 

Agreement. 

21. Under the Track Operating Agreement, CML Metals paid Plaintiff $66 per round 

trip car, meaning the round trip movement of one full iron ore car from the mine to the UP 

interchange and one empty iron ore car from the UP interchange back to the mine, including all 

ancillary switching and exchange services and regardless of how many times a given car is 

actually moved. 

22. Plaintiff billed CML Metals every two weeks. As of December 15, 2011, all of 

PlaintifPs services under the Track Operating Agreement have been paid current. Between 

January I, 2011 and December 15, 2011, CML has paid Plaintiff a total of$l,037,265 for its 

services under the Track Operating Agreement. 

23. Based on my industry experience, 1 understand that a railroad operating the 

Comstock Subdivision will take in a profit margin of between five and eight percent, depending 

on how much capital the operation has invested in equipment, prisnarily locomotives. If 

locomotives arc owned, profit margins would be in the range ofeight percent; il"they are leased, 

- profit margins would be in the lower range of around- five percent-. To my knowledge, the 

Comstock Subdivision cannot be operated al a profit margin more than about ten percent. 

24. Based on the foregoing, it is readily apparent to me that Plaintiff's total 2011 

revenue to date of $1,037,265 likely represents net profit in the range of $51,000. Even if 

371323.4 
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Plaintiffs profit margin is a full ten percent, which is not likely based on my understanding of 

the industry and Plaintiffs operations, its 2011 net profits would be in the range of $103,000. 

25. Since the inception of that Track Operating Agreement, CML Metals experienced 

extensive problems with Plaintiffs performance and cooperation, in particular with pickup, 

delivery times and coordination, delivery dates, failure to perform on agreed upon schedules, as 

well as failing to consistently deliver rail cars to and from UP's rail line for shipment in a timely 

manner, all of which resulted in serious operational disruptions, including mining, loading, UP, 

ports, vessels, and CML Metal's customers. 

26. As set forth above, because CML Metal's business depends on the timeliness of 

product shipments, the Track Operating Agreement was clear with Plaintiff, at Section 14.01: 

"Time is ofthe essence with respect to the performance of all obligations to be performed or 

ob.served by the Parties under this Track Operating Agreement." 

Plaintiff's Material Breaches of the Track Operating Agreement 

27. CML Metals also advised Plaintiflat the inception ofthe Track Operating 

Agreement, which included mc personally advising Michael Root. PlaintilTs president, on 

numerous occasions thai CML. Metals would increase its production volume and. consequently, 

the amount of product that needs lo be shipped on the rail line. Yet, as CML Metal's shipping -

requirements increased, Plaintiffs performance significantly declined, with a substantial change 

when the number of Plaintiff s locomotives used decreased from three to two. This change came 

after statements from Root asking for a long-term contract with CML Metals. When an 

agreement to extend the contract was not forthcoming. Root wamed CML Metals that Plaintiff 

9 
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would reduce its operating capacity to two locomotives. In response, I explained to Root that the 

long-term contract extension he wanted would require performance and cooperation, not threats. 

28. When Plaintiff went from three locomotives down to two, it was unable to keep 

up with CML Metal's shipping requirements in a timely fashion. The third locomotive is the key 

locomotive to achieve the production volumes required by CML Metals at this time and CML 

Metals has plans to at least double its production during 2012. While the other two locomotives 

are hauling product, the third locomotive should be at the Loadoul, which is the facility at the 

mine where the iron ore is loaded into the cars, where the mine operator's loading crews are 

loading the cars. Without the third locomotive, the mine operator's loading crews are left 

waiting at the mine and there is significant down time, waiting for the other two locomotives to 

retum. For example. Plaintiffs turnaround time has gone from under 10 hours to 20 hrs or more 

(at five trains per week that is a delay of 50 hours per week with a corresponding drop in 

production and income for the month). This also delays the turnover with UP because il throws 

the UP locomotive crews out of scheduled service turn-around times. 

29. After CML Metals roquobted thai PlaintilTrelurn ihe third locomotive lo its 

operation, on September 12. 2011. Root indicated that hc tried to get a third locomotive in an 

- email to CML Metal's mine manager, Penn Leavill. In the email. Root claims thai he had been 

in the process of leasing a third locomotive, implying that it would be put into service. (A true 

and correct copy ofthis email is attached hereto as Exhibit F.) Root and Plaintiff never placed a 

third locomotive into service for CML Metals thereafter. 

10 
371323.4 



EXHIBIT F 

Case2:ll-cv-01176-CW Documents Filed 12/19/11 Page 11 of 19 

30. Moreover, the environment in which CML Metals was operating with Plaintiff 

and Root reached the point that the companies simply cannot work together constructively. For 

example, Root threatened on several occasions that he will not haul CML Metal's products. 

Root recently attempted to disable Plaintiffs locomotives on the Comstock Subdivision to 

prevent CML Metals from shipping with PIC Railroad. Root also threatened that if CML Metals 

did not extend the Plaintiffs contract. Root would not put additional locomotives back on the 

mme. 

31. CML Metals on multiple occasions has attempted to reason with and assist 

Plaintiff to better both companies' operations. CML Metals has met with Root on many 

occasions to tiy to figure out solutions to shipping delays and make the operation more efficient. 

This is particularly important al this time because CML Metals is making every effort to double 

and triple present production rales. CML's efforts to resolve its problems with Plaintiff have 

been futile because Plaintiff has attempted to unilaterally dictate to CML Metals when Plaintifl" 

will and will nol perform its shipping obligations. 

32. In October of 20 M.l met with business people at UP for an annual review of 

CML Metals* shipping rales with UP. I was informed thai UP had undertaken a detailed 

- economic model ofthe shipping arrangement and was- in a position-to require an immediate 

increase of 6% in CML Metals' previous shipping rates because of two factors: operational 

inefficiencies caused by Plaintiff in connection with the exchange at Iron Springs and 

inefficiencies relating to the port at Richmond. Califomia. A 6% increase in UP's shipping rate 

resulted in an increase of approximalely $ 1.68 per ton or $300,000 per month in additional cost. 

11 
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When CML Metals' production doubles, the shipping cost increase will increase accordingly, to 

$600,000 per month. Because ofthis unanticipated cost increase, the CML Metals board of 

directors, to which I report, required that I make every effort to increase efficiency with Plaintiff 

at Iron Springs and with the port officials at the Redmond port. My efforts with Plaintiff were 

futile, while the Redmond port officials have been happy to attempt to accommodate CML 

Metals' request. 

33. Following this significant shipping cost increase, I met with Root on behalf of 

Plaintiff in mid October 2011 in order to attempt to resolve the problems at Iron Springs and the 

UP shipping cost increases. Because ofthe amount of money at stake, CML Metals was willing 

to offer a number of solutions to Root to get to a solution including: leasing an additional 

locomotive directly and allowing Plaintiff to utilize the locomotive with direct cost 

reimbursements, CML MeiaU taking over Plaintiffs operations, leasing additional locomotives, 

and hiring Root as a consultant lo assisi in the operation, and outright buying out Plaintiffs 

contract. Root refused to work with CML Metals on any level even though Plaintiff is 

contraciualI> obligated to do so. 

34. During that October 201 I meeting. Root stated that Plaintiff would no longer 

inspect the lrack-(-a contractual obligation under the Track-Operating Agreement and one 

Plaintiff had been performing previously) and would not move any trains or cars until a certified 

inspector inspected the track, further hindering CML Metals' operations. CML Metals has spent 

millions of dollars to rehabilitate and maintain the Comstock Line and it is in full compliance 

12 
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with or exceeds applicable federal safety requirements, so Plaintiffs allegations about requiring 

additional track inspections are entirely lacking in foundation or merit. 

35. Out of options, and in light of Plaintiff's non-performance and the significant risk 

position facing CML Metals due to Plaintiffs material, uncured breaches of contract, only some 

of which are identified here, CML Metals followed the October meeting by sending Plaintiff a 

notice of default (the "Default Notice"), dated October 13,2011. A true and correct copy ofthis 

Default Notice is attached hereto as Exhibit G. 

36. As indicated in the Default Notice, Plaintiff was falling behind in its payments 

with its vendors, further threatening shipments. This is demonstrated, by example, in the 

attached email from Gilbert Development to Plaintiff. The email, a true and correct copy of 

which is attached hereto as Exhibit H was forwarded lo me by Keith Gilbert from Gilbert 

Development, which provides fuel to Plaintiff. 

37. After sending the Default Notice, the relationship between the parties and 

operations became increasingly more complex and difficult. In one instance Plaintifi'failed to 

notify Balfour Beatty (a compan> who CML Mcials hired lo perform over Si million of 

refurbishment ofthe Comstock Subdivision) ofa train movement (something Plaintiff had been 

-coordinating with them directly on)-therebyrcsulling in a near accidcntthat occurred on or 

around October21, 2011. 

13 
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Contract Termination and Irreparable Harm to CML Metals 

38. CML Metals operates its mine on a 24 hour per day/ 365 day per year basis. Any 

single unit train missed on the UP-side represents a loss of revenue to CML Metals in the range 

of $540,000, in addition to ancillary damages such as UP delay charges and mine operation delay 

damages. If missing one or more unit trains results in missing a China-bound ore ship, the lost 

revenue to CML Metals would be in the range of $5.4 million. Missed shipments also place 

CML Metals at significant risk for potentially catastrophic contract damages to the buyers of 

CML Metals' iron ore, including the cost of sourcing iron ore from other suppliers. CML Metals 

terminated Plaintiffs Track Operating Agreement because, among other things, Plaintiff was 

failing to perform Plaintiffs obligations in getting CML Metals' shipments delivered on time. A 

true and correct copy of CML Metals* termination notice is attached hereto as Exhibit I. 

39. After terminating Plaintilfs contract, on December 15. 201 i, CML Metals began 

to have PIC Railroad ship its product, which is authorized as both a lessee and operator of the 

Comstock Subdivision. 

1̂0. On Thursdav. December 15, 201 I. following termination ofthe Rail Operating 

.Agreement and CML MciaLs' demand that PlaintilTvacate the property, Plaintiffs employees, 

apparently under the direction of Root, parked their two locomotives on the active spur line at 

the Iron Springs interchange. I was concerned because the locomotives were parked in a location 

on the UP line that would completely block access to the Comstock Subdivision. The 

locomotives were idling the first time that I saw them. Approximatel)- one hour later I retumed 

14 
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to the location and noted that the locomotives were still located in a blocking position but that 

they had been shut down and that work signs had been placed near them. This was of grave 

concern to me because the temperature outside was approximately 16 degrees and once a 

locomotive's engine is shut down under those conditions, in a matter ofa few hours the 

locomotive will dump all of Its water and become completely inoperable. Having worked to 

restart locomotives that have been shut down under similar conditions, with a crew of perhaps 

eight people supplied with proper equipment, including industrial space heaters, it would take at 

least 8 hours to restart a locomotive. 1 immediately explained the situation to the Iron County 

Sheriff, who in turn asked Plaintiffs employees whether the locomotives were, in fact, subject to 

valid work or whether they had been operational just an hour or two before. Plaintiffs 

employees indicated to the sheriff that the locomotives had been operational. The sheriff then 

informed the employees that if the locomotives were to become disabled and UP were lo remove 

them from the track, as is lis contractual obligation to do. Plaintiff should nol bother calling the 

sheriff to complain. Immediately thereafter. Plaintiffs two employees removed the work signs 

from the locomotives, started Ihom up. and moved them to the rip track, vvhei-e they were out of 

the v\ay from any operations. 

41. Following issuance ofthe state court Temporary Restraining Order on Friday. 

December 16,2011, CML Metals was forced to stop loading trains at the Iron Mountain mine. 

At that time, UP was in the process of retuming two empty unit trains from Califomia and 

exchange them for two other unit trains being loaded at the mine. As of Saturday, December 17, 

2011, UP had placed these two empty unit trains on sidings and discharged its locomotive crews. 

15 
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All ofthe foregoing delay and confusion caused UP significant difficulty in managing not only 

CML Metals' shipments but those of UP's other customers in the UP rail system between 

Califomia and southem Utah. The UP representatives that I deal with on a daily basis were 

extremely fmstrated with the situation and indicated to me that its sidings were full and UP had 

to start rolling trains immediately, and asked me what CML Metals intended to do to clear up the 

situation. 

42. Also on Saturday, December 17,2011.1 was contacted by a special investigator 

from UP, stating that he was investigating a report, apparently made by Plaintiff, that I was 

intentionally interfering with UP's operations by setting a track on derail. After explaining that 

the report was false and the underlying facts and the situation with Root and Plaintiff, the 

investigator staled that he had no concems with CML Metals' actions, thanked me for my time, 

and has nol contacted me again. 

43. On Saturday, December 17, 2011,1 discovered that certain electronic Bills of 

Ladings relating to CML Metals' iron ore shipments in the UP electronic shipping system had 

been tampered with and changed so that they were erroneous. 1 immodiatcl> worked with UP, 

CML Meials. and PIC Railroad employees to correct Ihc Bills of Lading. I understand that UP 

has since removed Root and PlaintiCT-from access to UP's electronic shipping system. Because - • 

ofthis problem with the Bills of Lading, it became impossible for UP to retum the two CML 

Metals empty unit trains and pick up two full unit trains on Sunday. December 18, 2011, as 

previously planned when this Court lifted the state court temporary restraining order. Thu.s, the 

four unit trains in transit in interstate commerce are still under delay and will not be turned 

16 
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around until at least Monday, December 18,2011, if the UP crew scheduling works out as 

currently planned. This is so because the UP technical IT employees do not work on weekends 

and have not been able to correct the computer system bills of lading that have been altered. 

This matter is currently under further investigation by UP. 

44. Based on the foregoing, compelling CML Metals to use Plaintiff to ship its 

product and requiring CML Metals to allow Plaintiff and its employees, including Root, 

uninhibited access to the Comstock Subdivision and the mine threatens critical irreparable harm 

to CML Metals. The Iron County Sheriff has made several trips in the past week to the mine to 

ensure there are no physical confrontations. However, the sheriff"cannot remain at the mine and 

on the Comstock Subdivision during all hours of operation. In essence, CML Metals is forced to 

be in business with Plaintiff and Root which threatened and have actually diminished and 

disrupted CML Metals' operations. 

45. CML Metals had four shipments to make this weekend (December 17-18, 2011) 

worth approximately $3 million. The TRO issued by the stale court, without prior notice to 

CML Metal.s. enjoined these shipmentb until it was lifted by this Court Pulling an injunction 

back into effect woukl cau.sc CML Metals lo miss additionni shipments as e.Kplaincd more fiillv 

above. 

46. Plaintiff has not demonstrated any ability to compensate CML Metals for the 

damage its efforts are causing to CML Metals and UP, particularly because of its failure to pay 

its own bills as stated above, which further threatens the core business of CML Metals. 

17 
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47. The foregoing facts are true and coirect to the best of my knowledge, infonnation 

and belief 

48. I declare under penalty of perjury under the laws ofthe United States of America 

that the foregoing is true and correct, 

DATED THIS / / day of December 2011. 

DALE GILBERT 

18 
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CERTIFICATE OF SERVICE 

I hereby certify that pn fliis 19*'' day of December, 2011,1 caused the finregoing 

DECLARATION OF DALE GILBERT IN SUPPORT OF MEMORANDUM IN 

OPPOSITION TO PLAINTIFF'S EX PARTE MOTION FOR TEMPORARY 

RESTRAINING ORDER AND PRELIMINARY INJUNCTION to be served via email to the 

following: 

James W. Jensen 
iim@southen^utah1aw min 
JENSEN LAW OFFICE 
250 South Main 
P.O. Box 726 
Cedar City, UT 84721 

/s/J.MarkGibb 
An employee of Durham Jones & Pinegar 

19 
371323.4 



EXHIBIT F 

Case 2:ll-cv-01176-CW Document 5-1 Filed 12/19/11 PagelofS4 

EXHIBITA 



EXHIBIT F 

Case 2:ll-cv-01176-CW Document S-1 Filed 12/19/11 Page 2 of S4 

\: 

LEASE AGREEMENT 

BY AND BETWEEN 

UNION PACIFIC RAILROAD COMPANY 

AND 

PIC RAILROAD LLC 



EXHIBIT F 

Case 2:ll-cv-01176-CW Document 5-1 Filed 12/19/11 Page 3 of 54 

I , • I , . 

TABLE OF CONTENTS 

SECTION HEADING 
PAGE 

RECITALS 3 

LEASED PREMISES 4 

LEASETERM 5 

RAIL SERVICE 6 

RENT 8 

CONDITIONS PRECEDENT 9 

MAINTENANCE 10 

ACCOUNTING AND REPORTING 12 

MODIFICATIONS AND IMPROVEMENTS 13 

REPRESENTATIONS AND WARRANTIES 15 

OBLIGATIONS OF THE PARTIES 16 

EMINENT DOMAIN 23 

INSURANCE 25 

TAXES 25 

EASEMENTS. LEASES AND LICENSES 26 

TERMINATION 29 

COMPLIANCE WITH LAW 32 

-FORCE-MAJEURE ,- : ......"..:;.". ..33 

DEFEASANCE ; 33 

EVENTS OF DEFAULT 34 

BREACHES; REMEDIES 34 

Q:ILiiwlConlncllC-imS!(HSa3RnalODC ; 



EXHIBIT F 

Case 2:ll-cv-01176-CW Document 5-1 Filed 12/19/11 Page 4 of 54 

• J." 

' • 
ARBITRATION 35 

DIVISIONS. RECIPROCAL SWITCH CHARGES. 
EQUIPMENT. COMMERCIAL SUPPORT. AAR AGREEMENTS 37 

MISCELLANEOUS 39 

G.Un>lConfDU«C.1M2Sloa3FinBt Doc 



• I • 

• f 

EXHIBIT F 

Case 2:ll-cv-01176-CW Document 5-1 Filed 12/19/11 Page S of 54 

LEASE AGREEMENT 

THIS LEASE AGREEMENT dated as ofthe J l ^ d a y of July, 2008 (the "Lease") 

by and between UNION PACIFIC RAILROAD COMPANY, a Delaware corporation 

("Lessor") and PIC RAILROAD LLC. a Utah limited liability corporation C'Lessee"). 

RECITALS: 

A. Lessee intends to lease from Lessor, that certain line of 

railroad known as the Comstock Subdivision from Milepost 

0.1 (the southerly clearance point between the Subdivision 

and Lessor's Track 403) at Iron Springs, UT to milepost 14.7 

near Iron Mountain, UT. plus UP Track 401 and UP right of 

way underlying the Lessee owned second interchange track 

adjacent southerly to Track 401 at Iron Springs (hereinafter 

referred to as the "Leased Premises"), as indicated on 

Exhibit A, which is attached hereto and hereby made a part 

hereof; and 

B. The parties desire to enter into this Lease setting forth terms 

and conditions for the use, management and operation of 

the Leased Premises described above. 

AGREEMENT: 

NOW, THEREFORE, In consideration of the foregoing and other good and 

valuable oonsideration, intending to be legally bound, the parties do hereby agree as 

follows: 

(;:llawiConiracttC.1642aMI3Fin9I.Ocic 
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• f. 

SECTION L 

SECTION 101 - Lessor does hereby lease to Lessee and Lessee does hereby 

lease from Lessor the Leased Premises described in the Recitals above and the 

property described in Section 1.02. 

SECTION 1.02 - The Leased Premises shall include, without limitation, right-of-

way, tracks, rails, ties, ballast, other track materials, switches, crossings, brkiges, 

culverts, buildings, crossing waming devices and any and all Improvements or fixtures 

affixed to the right-of-way as indicated on ExhibitA. but excluding any and all (a) 

communications equipment, and (b) Items of personal property not owned by Lessor or 

not affixed to the land, including, without limitation, railroad rolling stock, locomotives, 

equipment, machinery, tools, inventories, materials and supplies. Within thirty (30) days 

after the Commencement Date (which is defined in Section 2.01), Lessor shall remove 

ali its personal property from the Leased Premises. Items not so removed shall be 

deemed included in the Leased Premises. Lessee expressly acknowledges that Lessor 

has previously leased and/or licensed portions of the Leased Premises. This Lease is 

made subject to those leases and licensees. To the extent that there exists, on the 

Leased Premises, property owned by such prior lessees or licensees, that property may 

remain on the Leased Premises to the extent permitted by the tenns of the lease or 

license under which it was placed on the Leased Premises. 
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SECTION II. 
LEASETERM 

SECTION 2.01 ~ Unless this Lease is terminated earlier in accordance with 

Section XV. Lessee shall have and hold the Leased Premises unto itself, Its successors 

and assigns, for an initial temi of five (5) years ("the "Initial Temi") beginning on the 

Commencement Date. Lease shall renew for one (1) additional like term unless Lessee 

or Lessor informs the other party Iri writing 90 days In advance of expiration of lease 

tenn that it wishes to terminate this Lease, or. Lessor terminates this Lease by virtue of 

Lessee violating the tenns and agreements of this Lease in a material respect, and not 

making suitable effort to correct such violations. The Commencement Date shall be five 

(5) days after Lessor has notified Lessee in writing that Lessor has satisfactory 

evidence of compliance with the conditions precedent pnsvided in Section V unless such 

notice period is waived by mutual agreement. 

SECTION 2.02 - If, subject to the right of Lessor to evict or remove Lessee from the 

Leased Premises by all available legal means, Lessee holds over and remains in 

possession of the Leased Premises following expiration of the then current tenn, or 

following an eariy tennination of this Lease pursuant to Section XV. such holding over 

will create a month-to-month tenancy only. During any such hold over period, Lessee 

agrees to pay to Lessor as rent, the sum of $12,000 per month. Such monthly 

payments shall be due each month on the same day of the month as the Anniversary 

Date ofthis Lease. Any profits or losses from Lessee's operations during any holdover 

pertod shall enure and accrue to the Lessee. 

SECTION 2.03 - Lessor retains the right to sell all or any portion of the Leased 

Premises. However, any such sale shall be made subject to the terms ofthis Lease. 
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SECTION in. 
RA|L$EI^CE 

SECTION 3.01 -- Beginning on the Commencement Date and throughout the 

temi of this Lease, and subject only to Lessor's retained right to use the Leased 

Premises north of milepost 1.0, Including the Iron Springs skJings, in support of its 

customer switching at Iron Springs, Lessee shall be entitled to full and exclusive use of 

the Leased Premises for operation of rail freight service, including the right to access 

and Interchange traffic directly with all present and future railroads at Iron Springs, UT, 

provided, however that Lessee may not use the Leased Premises for passenger 

operations. During the tenn hereof. Lessor shall not have the right to operate freight 

trains over the Leased Premises, except for its retained right or for Interchange 

purposes, nor shall It grant such right to any third party. Lessor retains the sole right to 

operate passenger trains over the Leased Premises. Lessor further wanants that as of 

the date of ttiis Lease, there Is no other freight rail canier to which Lessor has granted 

rights to use the Leased Premises other than pursuant to joint facility agreements or 

arrangements that are superior to those granted herein to Lessee. During the terni 

hereof, Lessee shall not grant to any third party the right to operate over the Leased 

Premises, nor shall it enter into any commercial or other agreement to move the traffic 

of any third party over the Leased Premises without the prior written consent of Lessor. 

During the terni hereof. Lessee shall not use the Leased Premises for any purpose 

other than for rail freight service. 

SECTION 3.02 - During the tenn of this Lease, Lessee will not suspend or 

discontinue Its operation by rail over all or any part ofthe Leased Premises without first 

applying for and obtaining from the Surface Transportation Board (STB), and any other 

regulatory agency with jurisdiction, any necessary certificate of public convenience and 
G.\LiwtC<inlr8snC-4B428K»9r»ialOoe g 
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I 

necessity or other approvals or exemptions from regulation for such discontinuance of 

operations over the Leased Premises; PROVIDED. HOWEVER, that Lessee will not 

seek such regulatory authority, or If no regulatory authority is needed, teke any action to 

suspend or discontinue its operations on the Leased Premises, witiiout first giving 

Lessor sixty (60) days' notice of Lessee's intent to do so. 

SECTION 3.03 ~ Upon suspension or discontinuance of Lessee's operations as 

a rail canier of freight over all or any part of the Leased Premises during tiie tenn or any 

extended term hereof, for reasons otiier than events of force majeure or a lawful 

embargo, whether or not pursuant to necessary and proper regulatory autiiority as 

required by Section 3.02 ofthis Section III, Lessee will immediately relinquish to Lessor 

possession of the Leased Premises and this Lease Agreement will tenninate as 

provided by Section XV of this Lease; PROVIDED, HOWEVER, any discontinuance of 

service or abandonment of any portion(s) of the Leased Premises which are 

inconsequential to rail freight sen/ice over the Leased Premises will be pennitted and 

will not result in a tennination of this Lease or require relinquishment of possession of 

tfie Leased Premises by Lessee. A suspension or discontinuance of Lessee's 

operations as a rail carrier of freight for a period of seven days or less will be presumed 

to be inconsequential. 

SECTION 3.04 ~ It Is agreed by the parties hereto tiiat Lessee will contract with 

Iron Bull Railroad Company ("Lessee's Operator") to provide all or a portion of the Rail 

Service agreed to be provided by Lessee in Section 3 of tills Agreement. It is also 

agreed by the parties hereto tiiat Lessee shall remain solely responsible for all Rail 

Service to be provided by Lessee under this Agreement regardless of the acts or 

omissions of Lessee's Operator. Lessee's Operator will not be replaced without 
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Lessor's express written consent and in no event may Lessee's Operator be owned, 

controlled, become, acquire, or be acquired by a Class I railroad as cunientiy defined by 

the Federal Railroad Administration or any successor administratton thereto, by merger, 

acquisition, sale, consolidation, or othenvise. 

SECTION IV. 
RENT 

SECTION 4.01 - In consideration of tills Lease, and subject to tiie terms and 

provisions set forth herein. Lessee agrees to pay Lessor rent for the Leased Premises 

In the amount of Ten Dollars ($10.00) per year payable annually In advance beginning 

with the Commencement Date. 

SECTION 4.02 - Lessee agrees in addition to paying annual rentel, that Lessee 

will pay Lessor a "Going Business Concern" payment of Nine Hundred Ninety-Five 

Dollars ($995.00) per carioad for each carioad not interchanged to Lessor at Iron 

Springs, UT, that originated or terminated from present or future rail customers on the 

Leased Premises. 

SECTION 4.03- Any "Going Business Concern" charges will be due and 

payable fifteen (15) days after the close of tiie preceding month in which charges are 

incurred. Lessee shall provide monthly documentation supporting its calculation of the 

"Going Business Concern' chasges, in the event such charges are incurred. 

SECTION 4.04 - Lessee shall make all due rent payments and all other 

. payments required by this Lease, to .Lessor at 1400. Douglas Street, Mailstop-135G, . 

Omaha, Nebraska 68179, Attn: Director-Rail Line Planning, or at such otiier location or 

to such other individual as may be designated by Lessor in writing. 
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SECTION AJUS - Acceptence by Lessor, its successors, assigns or designees of 

rent or other paymente shall not be deemed to constitute a waiver of any other provision 

ofthis Lease. 

SECTION 4.06 - As additional security for the payment by Lessee to Lessor of 

any sums of money required hereunder to be paid by Lessee, it is agreed tiiat In the 

event Lessee fails, neglects or refuses to timely pay any sums due and owing to Lessor 

hereunder. Lessor may use any and all sums which it may collect from any thinJ party 

and which may, In whole or In part, be payable to Lessee, as an offset against any and 

all payments for which Lessee is delinquent. In addition, any sums at any time due and 

payable to Lessee by Lessor may also be used by Lessor and credited to Lessor's 

account to the extent of any delinquent payment owed by Lessee to Lessor. 

SECTION V. 
CONDITIONS PRECEDENT 

As conditions precedent to either party's obligations hereunder: 

SECTION 5.01 ~ There shall not be a work stoppage imminent or in effect on the 

lines of Lessor or any of Its affiliated companies as a result of tfie execution and/or 

implementation ofthis Lease. 

SECTION 5.02 ~ Lessee shall have acquired the right to conduct rail freight 

service over the Leased Premises from the STB, and shall have obteined such judicial, 

ad.ministrative agency or other regulatory approvals, authorizations or exemptions as 

may be necessary to enable it to undertake its obligations hereunder. 

SECTION 5.03 - Lessor and Lessee shall not be prevented from fuelling their 

respective obligations under this Lease as a result of legislative, judicial or 

administrative action. 
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SECTION 5.04 - Lessor and Lessee shall execute the "Interchange Agreemenf, 

Exhibit C, whereby Lessor and Lessee will grant to each other the right to operate over 

each otfier's track at Iron Springs, UT, solely for the purpose of interchanging traffic 

between the parties, on tracks to be designated by mutual agreement The fonn of 

Interchange Agreement is atteched hereto as Exhibit C and is hereby made a part 

hereof. 

SECTION 5.05 ~ Lessee shall not have discovered any contract, agreement, 

award, judgment, titie defect or condition which would prevent Lessee from operating a 

rail freight operation on the Leased Premises in substantially the same manner as 

presently conducted by Lessor. 

SECTION Vi. 
MAINTENANCE 

SECTION 6.01 - During the term hereof. Lessee shall maintein that portion of 

the Leased Premises from milepost 0.1 to milepost 11.4, the "Comstock Segment", to 

Class 2 standards, as defined by the Federal Railroad Administration and capable of 

operating speeds up to 25 miles an hour, at Lessee's own cost and expense and to a 

stendard that is sufficient to continue raii freight service commensurate with the needs 

of the rail users located thereon. If, at any time during the term of this Lease, Lessee 

serves that portion of tiie Leased Premises from milepost 11.4 to milepost 14.7, the 

"Iron Mountain Segment", Lessee shall maintein that portion of the Leased Premises at 

Lessee's own cost and expense and to a stendard sufficient to continue .rail freight.. 

service commensurate with the needs of the rail users located thereon, but at no less a 

•stendard than FRA Class I. Lessor shall have no obligation under flie temis of this 

Lease to periderm any maintenance upon, or furnish any materials for the maintenance 

of the Leased Premises during the term hereof. Lessee shall comply with ail applicable 
a:IUwVConlrecHC-1S4»m)3nrMI.O«(i AQ 
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federal, state or local laws, ordinances and reguiattons and shall protect the Leased 

Premises against all encroachmente or unauthorized uses. WhRe Lessee shall not 

apply for any Federal or Stete funding for rehabllltetton or maintenance of tiie Leased 

Premises unless Lessor provides written consent to such application. Lessor's consent 

to an appHcati'on for rehabilltetlon or maintenance of tiie Leased Premises will not be 

unreasonably wrthheld. 

SECTION 6.02 - Lessor shall have the right to inspect the Leased Premises at 

all reasonable times. Lessor shall notify Lessee In writing of any failure of Lessee to 

maintain the trackage to tiie standanjs specified In Section 6.01 and Lessee shall, 

within ninety (90) days of its receipt of such notice, commence necessary repairs and 

maintenance and shall proceed to complete same witii reasonable diligence. Lessee 

may relocate switches and Industrial ti^acks from one location on tiie Leased Premises 

to another location on the Leased Premises upon receiving any necessary and proper 

regulatory authority and after ten (10) days' written notice to Lessor. Any rehabilltetlon 

or reconstmction, including but not limited to that necessiteted by an Act of God. will be 

the sole responsibility of Lessee. Such maintenance will include any function which 

Lessor, but for this Lease, would be required to perform pursuant to applicable federal, 

stete, and municipal laws, ordinances, and regulations. 

SECTION 6.03 ~ Nothing herein shall preclude Lessee, at its sole cost and 

expense, from maintaining the Leased Premises to a stendard higher than the minimum 

herein provided, but Lessee shall not be required hereunder to do so. 

SECTION 6.04 ~ Lessee's maintenance obligations hereunder shall include, but 

shall not be limited to, highway grade crossings, grade crossing signal protection 

devices, bridges, culverte and other sb-uctures, and sub-roadbed. Lessee agrees that 

G:1laviACanlraclIC-18«UIKXSMnal.Doc .• .< 
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all grade crossings and grade crossing protectton devices will be given a high priority in 

Lessee's maintenance program. 

SECTION 6.05 - Without the prtor written consent of Lessor, Lessee will not 

replace existing track and other track materials C'OTM") on the Leased Premises witii 

substitute or replacement track or OTM having a lighter weight, or lesser quality, or 

having a lower telr market value. Such requirement shall also apply to all otiier facilities 

' leased hereunder. Any repair or replacement of welded rail shall also be welded. 

Lessee may make any replacement and substitute with any material having the same or 

higher weight and quality as the materials being replaced, without the prior written 

consent of tiie Lessor, provided tiiat the work being pertbmned by the Lessee and the 

materials being provided by the Lessee are sufficient to maintain the trackage to the 

stendards set forth In Section 6.01. 

SECTION 6.06 - Subject to Section XII. Lessee will pay, satisfy, and discharge 

all claims or liens for material and labor or either of them used, contracted for, or 

employed by Lessee during the term of this Lease in any construction, repair, 

maintenance, or removal on the Leased Premises and any improvemente located 

thereon, whether said Improvemente are the property of Lessor or of Lessee, and 

Lessee will indemnify and save harmless Lessor from all such claims, liens, or demands 

whateoever. 

SECTION VII. 
ACCOUNTING AND REPORTING 

SECTION 7.01 - Lessee agrees to furnish to Lessor such copies of reporte 

perteining to Lessee, the Leased Premises, and Lessee's Operator prepared in tiie 

normal course of Lessee's business as Lessor may reasonably request and Lessee 

may lawfully furnish. Upon request, Lessee will deliver to Lessor copies of all financial 
G.lUWU:<inlncnc.1»t28U)03Final.Doc .tn 
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statements showing flie finandal condition of Lessee which are fumished by Lessee to 

the STB, FRA (pursuant to any agreement between FRA and Lessee relating to 

financial assistance), the Securities & Exchange Commission ("SEC") or stockholders. 

AH such financial stetemente will be furnished to Lessor at tiie same time as tiiey are 

furnished to other parties. 

SECTION Vlll. 
MODIFICATIONS AND IMPROVEMENTS 

SECTION 8.01 - In connection with its use ofthe Leased Premises, Lessee shall 

have the right to remove, replace, add to or relay eiemente ofthe Leased Premises in 

the interest of cost or operating efficiency, provided that a continuous and usable line of 

railroad between the temiini in effect on the Commencement Date is mainteined. 

Lessee shall have the right to apply the net proceeds from salvaged materials to 

maintenance or improvement of the Leased Premises; provided tiiat any such net 

proceeds not reinvested In the Leased Premises shall be paid to Lessor. Improvements 

to the Leased Premises, whether normal maintenance or othenwise, will be treated as 

capital expenditures or operating expenses under the then current rules of the STB; 

and, except as provided in Section 8.03, such improvements shall become part of the 

Leased Premises and, at the termination ofthis Lease, shall be the property of Lessor 

unless Lessor has detennined that Lessee may retain ownership as provided in Section 

8.03. 

SECTION 8.02 - The provisions of Section 8.01 shall also apply and govern any 

work or maintenance done by Lessee pursuant to Section VI. On or before 

February 1st ofeach calendar year. Lessee shall provide Lessor with a written summary 

of all salvage or other materials removed from tiie Leased Premises, the proceeds 

received therefore and the manner in which the proceeds w/ere reinvested. Failure to 
G1lgwtConlni<:nC.ia«!n(XnRniil.Oiic A O 
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eittier reinvest sudi proceeds or pay any unrefnvested proceeds to Lessor writhin six 

months following such reporb'ng date shall, at Lessor's sote discretion, constitute a 

Default hereunder. 

SECTION 8.03 ~ Prior to making any improvement of tiie Leased Premises to 

which it desires to retein ownership, Lessee shall notify Lessor of ite intent to make such 

improvement, and its desire to retein ownership thereof. If Lessor determines that an 

Improvement may be removed or severed from the Leased Premises upon termination 

of tills Lease without diminishing Lessor's Investinent in the Leased Premises and 

without interfering with the utilization of tiie Leased Premises as part of an Interstate rail 

system, Lessor will notify Lessee that such improvement shall be Lessee's sole property 

and may be removed by Lessee upon termination of tiiis Lease subject to Section XV of 

this Lease. Regardless of eventual ownership, Lessee shall notify Lessor prior to 

making any improvements, 

SECTION 8.04 - Lessee may from time to time esteblish, relocate or remove 

sidetracks or industirial spur tracks on the Leased Premises after Lessee obtains any 

necessary regulatory authority. Lessor shall have no obligation to bear any cost of 

materials, construction or maintenance of said Industrial spur tracks. That portion of 

any such spur frack whidi is located upon flie Leased Premises shall become part of 

the Leased Premises and, upon termination ofthis Lease, the property of Lessor. Any 

industry track agreement executed by Lessee shall first be submitted to Lessor for 

written approval, which shall not unreasonably be witiiheld. All Industry track 

agreemente, regardless of duration, shall contain provisions indemnifying Lessor and 

holding It harmless from all liability in connection with the construction, maintenance or 

operation thereof, 
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SECTION IX. 
REPRESENTATIONS AND WARRANTIES 

SECTION 8.01 - Lessor represente and warrante that 

(a) It has full stetutory power and authority to enter into this Lease and to 

carry out the obligations of Lessor hereunder. 

(b) Ite execution of and perfonnance under tills Lease do not violate any 

stetute, rule, regulation, order, writ, injunction or decree of any court, administrative 

agency or governmental body. 

SECTION 9.02 - Lessee represente and warrante that: 

(a) It is a corporation duly organized, validly existing, and in good standing 

under the laws of the State of Uteh and is qualified to do business in the Stete of Uteh. 

(b) It has full power and authority to enter into this Lease, and, subject to 

necessary judicial and regulatory authority, to carry out Its obligations hereunder. 

(c) Upon expiration of the original or any extended term of this Lease or upon 

termination hereof by Lessor pursuant to Section XV, Lessee will bear any and all costs 

of protection of its current or future employees, including former employees of Lessor 

that may be employed by Lessee, arising from any labor protective conditions imposed 

by the STB, any other regulatory agency or statute as a result of Lessee's lease or 

operation of the Leased Premises and any related agreements or arrangemente, or 

arising as a result ofthe termination of this Lease. Nothing contained herein is intended 

to be for the benefit of any such employee, nor should any employee be considered a 

third party benefldary hereunder. Nothing in this Lease shall be construed as an 

assumption by Lessee of any obligations to Lessor's cun^ent or fonner employees under 

collective bargaining or other agreemente that may exist or have existed between 

Lessor and ite employees, or any of them. 
C'«.aw^C9nt^KlK:-1a<l̂ nC03^n3l.Dac .1 c 



EXHIBIT F 

Case 2:ll-cv-01176-CW Document 5-1 Filed 12/19/11 Page 18 of 54 

SECTION X. 
OBLIGATIONS OF THE PARTIES 

SECTION 10.01 - Billa. During the terni hereof, Lessee will pay all bills for 

water, sewer, gas and eledric service to the Leased Premises, if Lessor is required to, 

or does pay, any such bills. Lessee will promptly reimburse Lessor upon receipt of a bill 

or bills therefore. If the Leased Premises are not billed separately but as a part of a 

larger trad or parcel, Lessee shall pay that portion of such bills as is attrlbuteble to 

usage on or in connection with the Leased Premises. 

SECTION 10.02 - LAWS. During the term of the Lease, Lessee at ite sole cost 

and expense will comply with all applicable federal, state and municipal laws, 

ordinances, and regulations. 

SECTION 10.03 - AS IS. LESSEE AND ITS REPRESENTATIVES, PRIOR TO 

THE COMMENCEMENT DATE OF THIS LEASE WILL HAVE BEEN AFFORDED THE 

OPPORTUNITY TO MAKE SUCH INSPECTIONS OF THE LEASED PREMISES AND 

MATTERS RELATED THERETO AS LESSEE AND ITS REPRESENTATIVES DESIRE. 

LESSEE SHALL TAKE THE LEASED PREMISES IN AN 'AS IS, WHERE IS" 

CONDITION WITH ALL FAULTS AND WITHOUT ANY EXPRESS OR IMPLIED 

WARRANTIES, INCLUDING BUT NOT LIMITED TO ANY WARRANTIES OF 

MERCHANTABILITY, FITNESS FOR PARTICULAR PURPOSE OR VOLUME OR 

QUAUTY OF TRAFFIC ON THE LEASED PREMISES AND SUBJECT TO: 

(A) RESERVATIONS OR EXCEPTIONS OF RECORD OF MINERALS OR MINERAL 

RIGHTS, INCLUDING BUT NOT LIMITED TO ALL COAL. OIL, GAS, CASINGHEAD 

GASOLINE AND MINERALS OF ANY NATURE AND CHARACTER WHATSOEVER 

UNDERLYING THE LEASED PREMISES TOGETHER WITH THE SOLE EXCLUSIVE 

AND PERPETUAL RIGHT TO EXPLORE, FOR, REMOVE. AND DISPOSE OF SAID 
e.U.inACanInicnC'1$<!a\003rintlOGC . ^(i 
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MINERALS BY ANY MEANS OR METHODS SUITABLE TO LESSOR, (B)ALL 

EASEMENTS. PUBLIC UTILITY EASEMENTS AND RIGHTS^F-WAY. HOWSOEVER 

CREATED, FOR CROSSINGS, PIPELINES, WIRELINES, FIBER OPTIC FACILITIES. 

ROADS, STREETS, HIGHWAYS AND OTHER LEGAL PURPOSES; (C) EXISTING 

AND FUTURE BUILDING ZONING. SUBDIVISION AND OTHER APPUCABLE 

FEDERAL, STATE, COUNTY, MUNICIPAL AND LOCAL LAWS, ORDINANCES AND 

REGULATIONS; (D) ENCROACHMENTS OR OTHER CONDITIONS THAT MAY BE 

REVEALED BY A SURVEY. TITLE SEARCH OR INSPECTION OF THE PROPERTY; 

(E) ALL EXISTING WAYS, ALLEYS. PRIVILEGES. RIGHTS. APPURTENANCES AND 

SERVITUDES. HOWSOEVER CREATED; (F)ANY LIENS OF MORTGAGE OR 

DEEDS OF TRUST ENCUMBERING SAID PROPERTY; (G)THE LESSOR'S 

EXCLUSIVE RIGHT TO GRANT ANY AND ALL EASEMENTS, LEASES. LICENSES 

OR RIGHTS OF OCCUPANCY IN. ON, UNDER, THROUGH, ABOVE, ACROSS OR 

ALONG THE LEASED PREMISES, OR ANY PORTION THEREOF, FOR THE 

PURPOSE OF CONSTRUCTION, INSTALLATION, OPERATION, USE, 

MAINTENANCE, REPAIR, REPLACEMENT, RELOCATION AND RECONSTRUCTION 

OF ANY FIBER OPTIC FACILITIES, SIGNBOARDS OR COAL SLURRY PIPELINE 

PROVIDED, HOWEVER, THAT THE EXERCISE OF THESE RIGHTS SHALL NOT 

MATERIALLY INTERFERE WITH LESSEE'S RAILROAD OPERATIONS, AND THAT 

THE ENTRY ONTO THE LEASED PREMISES BY LESSOR OR AN AUTHORIZED 

THIRD PARTY IN ORDER TO ACCOMPLISH THE FOREGOING PURPOSES SHALL 

BE UPON PRIOR WRITTEN NOTICE TO LESSEE, WHICH NOTICE SHALL INCLUDE 

A REASONABLY DETAILED EXPLANATION OF THE ACTS TO BE TAKEN OR 

WORK TO BE PERFORMED; AND (H) THE RIGHT, INTERESTS, CONTRACTS, 

G.1liii)ACiiiilracnC-1»i28l003Final.0ae j y 
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AGREEMENTS, LEASES, LICENSES AND EASEMENTS (WHICH ARE 

HEREINAFTER REFERRED TO AS "LESSOR AGREEMENTS" OR "LESSEE 

AGREEMENTS" AS DEFINED IN SECTION 14.03) AND ANY SUPPLEMENTAL 

AGREEMENTS OR AMENDMENTS THERETO WHICH ARE OR BECOME 

EFFECTIVE ON OR PRIOR TO THE COMMENCEMENT DATE HEREOF. THE 

LESSEE AGREEMENTS TO BE ASSIGNED TO LESSEE ARE IDENTIFIED IN THE 

ATTACHED EXHIBIT B. 

SECTION 10.04 ~ RELEASE. FROM AND AFTER THE LEASE 

COMMENCEMENT DATE, LESSEE, FOR ITSELF, ITS SUCCESSORS AND 

ASSIGNS. TO THE MAXIMUM EXTENT PERMITTED BY LAW. HEREBY WAIVES, 

RELEASES, REMISES, ACQUITS AND FOREVER DISCHARGES LESSOR. ITS 

AFFILIATES, THEIR EMPLOYEES. AGENTS. OFFICERS, SUCCESSORS AND 

ASSIGNS, AND AGAINST ANY AND ALL SUITS, ACTIONS, CAUSES OF ACTION, 

LEGAL OR ADMINISTRATIVE PROCEEDINGS, CLAIMS, DEMANDS, PUNITIVE 

DAMAGES, LOSSES, COSTS, LIABILITIES AND EXPENSES, INCLUDING 

ATTORNEY'S FEES IN ANY WAY ARISING OUT OF OR CONNECTED WITH THE 

KNOWN OR UNKNOWN, EXISTING OR FUTURE PHYSICAL OR ENVIRONMENTAL 

CONDITION OF THE LEASED PREMISES (INCLUDING, WITHOUT LIMITATION, 

ANY CONTAMINATION IN, ON, UNDER OR ADJACENT TO THE LEASED 

PREMISES BY ANY HAZARDOUS OR TOXIC SUBSTANCE OR MATERIAL), OR ANY 

FEDERAL, STATE OR LOCAL LAW, ORDINANCE. RULE OR REGULATION 

APPLICABLE THERETO (INCLUDING. WITHOUT LIMITATION, THE TOXIC 

SUBSTANCES CONTROL ACT THE COMPREHENSIVE ENVIRONMENTAL 

RESPONSE, COMPENSATION AND LIABILITY ACT, AND THE RESOURCE 

&\LaiiAConimcAC'18««0inFinaLOar. AO 
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CONSERVATION AND RECOVERY ACT) INCLUDING, WITHOUT LIMITATION. 

PERSONAL INJURY TO OR DEATH OF PERSONS WHOMSOEVER INCLUDING 

EMPLOYEES, AGENTS OR CONTRACTORS OF LESSOR, LESSEE OR ANY THIRD-

PART/, AND DAMAGE TO PROPERTY OF LESSOR, LESSEE OR ANY THIRD-

PARTY. THE FOREGOING SHALL APPLY REGARDLESS OF ANY NEGLIGENCE 

OR STRICT LIABILITY OF LESSOR, ITS AFFILIATES, THEIR EMPLOYEES, 

AGENTS, OFFICERS, SUCCESSORS OR ASSIGNS. 

SECTION 10.05- ENVIRONMENTAL LAWS. DURING THE TERM OF THE 

LEASE, LESSEE WILL COMPLY WITH ALL FEDERAL, STATE, AND LOCAL LAWS, 

RULES, REGULATIONS, AND ORDINANCES CONTROLLING AIR, WATER, NOISE, 

HAZARDOUS WASTE. SOLID WASTE. AND OTHER POLLUTION OR RELATING TO 

THE STORAGE, TRANSPORT. RELEASE, OR DISPOSAL OF HAZARDOUS 

MATERIALS, SUBSTANCES, WASTE, OR OTHER POLLUTANTS. LESSEE AT ITS 

OWN EXPENSE WILL MAKE ALL MODIFICATIONS. REPAIRS, OR ADDITIONS TO 

THE LEASED PREMISES, INSTALL AND BEAR THE EXPENSE OF ANY AND ALL 

STRUCTURES, DEVICES, OR EQUIPMENT, AND IMPLEMENT AND BEAR THE 

EXPENSE OF ANY REMEDIAL ACTION WHICH MAY BE REQUIRED UNDER ANY 

SUCH LAWS, RULES. REGULATIONS, ORDINANCES, OR JUDGMENTS. DURING 

THE TERM OF THIS LEASE, LESSEE WILL NOT DISPOSE OF ANY WASTES OF 

ANY KIND, WHETHER HAZARDOUS OR NOT. ON THE LEASED PREMISES. 

- SECTION 10.06 - ENVIRONMENTAL INDEMNITY. FROM AND AFTER THE 

LEASE COMMENCEMENT, LESSEE SHALL, TO THE MAXIMUM EXTENT 

PERMITTED BY LAW, INDEMNIFY. DEFEND AND SAVE HARMLESS LESSOR, ITS 

AFFILIATES, THEIR EMPLOYEES. AGENTS, OFFICERS, SUCCESSORS AND 
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ASSIGNS, FROM AND AGAINST ANY AND ALL SUITS. ACTIONS, CAUSES OF 

ACTION, LEGAL OR ADMINISTRATIVE PROCEEDINGS, CLAIMS, DEMANDS. 

FINES. PUNITIVE DAMAGES, LOSSES, COSTS. LIABIUTIES AND EXPENSES, 

INCLUDING ATTORNEY'S FEES (COLLECTIVELY. "COSTS"), IN ANY WAY ARISING 

OUT OF OR CONNECTED WITH THE KNOWN OR UNKNOWN, EXISTING OR 

FUTURE PHYSICAL OR ENVIRONMENTAL CONDITION OF THE LEASED 

PREMISES (INCLUDING. WITHOUT LIMITATION, ANY CONTAMINATION IN, ON. 

UNDER OR ADJACENT TO THE LEASED PREMISES BY ANY HAZARDOUS OR 

TOXIC SUBSTANCE OR MATERIAL), OR ANY FEDERAL. STATE OR LOCAL LAW, 

ORDINANCE, RULE OR REGULATION APPLICABLE THERETO (INCLUDING, 

WITHOUT LIMITATION, THE TOXIC SUBSTANCES CONTROL ACT. THE 

COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION AND 

LIABILITY ACT. AND THE RESOURCE CONSERVATION AND RECOVERY ACT). 

AND INCLUDING. WITHOUT LIMITATION. PERSONAL INJURY TO OR DEATH OF 

PERSONS WHOMSOEVER INCLUDING EMPLOYEES, AGENTS OR 

CONTRACTORS OF LESSOR, LESSEE OR ANY THIRD PARTY, AND DAMAGE TO 

PROPERTY OF LESSOR, LESSEE OR ANY THIRD PARTY. THE FOREGOING 

SHALL APPLY ONLY IF THE COSTS ARE INCURRED AS A RESULT OF LESSEE'S 

USE OF THE LEASED PREMISES DURING THE TERM OF THIS LEASE OR ANY 

HOLD OVER PERIOD AND SHALL INCLUDE ALL COSTS INCURRED THAT ARE 

ATTRIBUTABLE TO A LESSEE USE WHICH" EXACERBATES A "PREEXISTING" " 

CONDITION ON THE LEASED PREMISES AND ALL COSTS ATTRIBUTABLE TO 

THE ACTIONS OF ANY THIRD PARTY DURING THE TERM OF THE LEASE OR ANY 

HOLD OVER PERIOD. 
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SECTION 10.07 - GENERAL INDEMNITY. TO THE MAXIMUM EXTENT 

PERMITTED UNDER APPUCABLE LAW. REGARDLESS OF THE NEGUGENCE, 

NEGLIGENCE PER SE OR STRICT UABILTTY OF LESSOR OR LESSOR'S AGENTS, 

EMPLOYEES, SERVANTS, AFFILIATED COMPANIES, SUCCESSORS OR ASSIGNS 

(COLLECTIVELY THE "LESSOR'S AGENTS"), LESSEE SHALL PROTECT, DEFEND, 

HOLD HARMLESS, AND INDEMNIFY AND REIMBURSE LESSOR FROM AND 

AGAINST ANY AND ALL LIABILTTY, CLAIMS, SUITS. PENALTIES. FINES. 

EXPENSES, DAMAGES, LOSSES AND COSTS, INCLUDING ATTORNEY'S FEES 

(COLLECTIVELY, "COST"), INCURRED BY OR ASSESSED AGAINST LESSOR 

AND/OR THE LESSOR'S AGENTS. DUE TO OR RESULTING FROM PERSONAL 

INJURIES, DEATH, OR PROPERTY LOSS OR DAMAGE ARISING DURING OR 

FROM LESSEE'S USE, OPERATION OR MAINTENANCE OF THE LEASED 

PREMISES AFTER THE LEASE COMMENCEMENT DATE OR AS A RESULT OF 

LESSEE'S BREACH OF. OR FROM ITS FAILURE TO COMPLY WITH, ANY 

PROVISIONS OF THIS LEASE, EVEN IF THE COST (!) RESULTS IN WHOLE OR IN 

PART FROM A VIOLATION OR ALLEGED VIOLATION OF ANY FEDERAL, STATE 

OR LOCAL LAW OR REGULATION BY THE LESSOR OR THE LESSOR'S AGENTS, 

INCLUDING, BUT NOT LIMITED TO. THE FEDERAL EMPLOYERS' LIABIUTY ACT 

("FELA"). THE SAFETY APPLIANCE ACT, THE LOCOMOTIVE INSPECTION ACT. 

AND THE OCCUPATIONAL SAFETY AND HEALTH ACT ("OSHA") OR (II) IS 

CAUSED IN Vi/HOLE OR IN PART BY THE NEGUGENCE, NEGLIGENCE PER SE. 

OR STRICT LIABILITY OF THE LESSOR; PROVIDED, HOWEVER, THAT ALL COST 

INCLUDING COST FOR ANY PERSONAL INJURIES, DEATH OR PROPERTY LOSS, 

OR DAMAGES ARISING IN CONNECTION WITH TOXIC WASTE OR 
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ENVIRONMENTAL CONDPriONS, SHALL BE GOVERNED BY THE PROVISIONS OF 

SECTIONS 10.03.10.04.10.06.10.06 AND 10.08. 

LESSEE WAIVES AND WILL NOT ASSERT AS A DEFENSE AGAINST 

LESSOR ANY STATUTE OF LIMITATIONS APPUCABLE TO ANY CONTROVERSY 

OR DISPUTE ARISING UNDER THIS SECTION X, AND LESSEE WILL NOT RAISE 

OR PLEAD A STATUTE OF LIMITATIONS DEFENSE AGAINST LESSOR OR ITS 

LESSORS IN ANY ACTION ARISING OUT OF LESSEE'S FAILURE TO COMPLY 

WITH THIS SECTION X. 

SECTION 10.08- NOTICE OF VIOLATIONS. Lessee will promptly fumish 

Lessor written notice of any and all (i) releases of hazardous wastes or substences of 

which It becomes aware which occur during the term of this Lease whenever such 

releases are required to be reported to any federal, state, or local autiiority, and 

(ii) alleged water or air permit condition violations, and (iii) any notification received by 

Lessee alleging any viotatton of any stete, federal or local stetute. ordinance, ruling, 

order or regulation pertaining to environmental protection and/or hazardous material, 

handling transportation or storage. To the extent practicable, such written notice will 

identify the substence releases, the amount released, and the measures underteken to 

clean up and remove the released material and any conteminated soil or water, will 

identî y the nature and extent of the alleged violation and the measures teken to 

eliminate the violation, and will certify that Lessee has complied with all applicable 

regulations, orders, judgments or decrees in connection therewltii, or the date by which 

such compliance is expected. Lessee VMII also provide Lessor with copies of any and all 

reporte made to any governmentel agency which relate to such releases or sudi alleged 

violations during tiie term ofthis Lease. 
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SECTION 10.09 - INSPECTION OF LEASED PREMISES. During tfie temn of 

this Lease, Lessor will have the right to enter the Ljeased Premises for the purpose of 

inspecting the Leased Premises to ensure compliance wifli the requlremente of this 

Lease. If Lessor deteds any violation, Including any contemination of the Leased 

Premises which it deems to be the responsibility of Lessee under tills Section X, Lessor 

will noti'fy Lessee of the violation. Upon receipt of such notice Lessee will teke 

immediate steps to eliminate the violation or remove tiie contemination to the 

satlsfadion of any governmentel agency with jurisdiction over the subjed matter of the 

violation. Should Lessee Inadequately remedy or fail to eliminate tiie violation. Lessor 

or ite representetive will have the right, but not tiie obligation, to enter the Leased 

Premises and to take whatever corredlve adion Lessor deems necessary to eliminate 

the violation, at the sole expense of Lessee. 

SECTION 10.10 " Lessee shall not pennit any Hens or encumbrances on the 

Leased Premises unless such liens or encumbrances are approved In writing by Lessor. 

SECTION 10.11 - Lessor shall not be responsibte for nor absorb any switch 

charge of any carrier not a party to this Leas© Agreement. 

SECTION XI. 
EMINENT DOMAIN 

SECTION 11.01 ~ In the event that at any time during the term of this Lease the 

whole Of any part of the Leased Premises shall be teken by any lawful power by the 

exercise of the right of em.lnent domain for any- public or quasi-public purpose the 

following provisions shall be applicable: 

SECTION 11.02 - If such proceeding shall result In the teking of the whole or a 

portion of the Leased Premises which materially interferes with Lessee's use of the 
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Leased Premises for railroad purposes. Lessee shall have tiie right, upon written notice 

to Lmsor, to terminate this Lease In ite entirety. In tiiat event, and subjed to any 

necessary regulatory approvals or eiwmptions. this Lease shall tenninate and expire on 

flie date titie to tiie Leased Premises veste In the condemning authority, and tiie rent 

and other sums or charges provkied in this Lease shall be adjusted as of ttie date of 

such vesting. 

SECTION 11.03 - If such proceeding shall result in the teking of less tiian all of 

the Leased Premises which does not materially interfore with Lessee's use of the 

Leased Premises for railroad purposes, then the Lease shall continue forthe balance of 

ite term as to the part of the Leased Premises remaining, without any reduction, 

abatement or effed upon tiie rent or any other sum or charge to be paid by the Lessee 

underthe provisions of tills Lease. 

SECTION 11.04- Except as othenvise expressly provided in this Section, 

Lessor shall be entitled to any and all funds payable for the totel or partial teking of the 

Leased Premises without any participation by Lessee; provided, however, that nothing 

contained herein shall be construed to preclude Lessee from prosecuting any claim 

diredly against the condemning authority for loss of ite business or for the value of ite 

leasehold estate. 

SECTION 11.06 - Each party shall provide prompt notice to the other party of 

any eminent domain proceeding involving the Leased Premises. Each party shall be 

entitled to participate in ariy such proceeding, at Ite own expense, and to consult with 

tiie other party, Ite attorneys, and experts. Lessee and Lessor shall make all 

reasonable efforts to cooperate with each other In the defense of such proceedings and 
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to use tfieir best efforts to ensure Lessee's continued ability to use ttie Leased Premises 

for ttie condud of treight railroad operations. 

SECTION Xli. 
INSURANCE 

SECTION 12.01 - Lessee shall, at ite own sole cost and expense, procure flie 

insurance listed on Exhibit E, Conti^d Insurance Requiremente which is atteched and 

hereby made a part hereof and promptly pay when due all premiums for ttiat insurance. 

Such minimum insurance coverage shall be kept in force by Lessee and Lessee's 

successors for so long as Lessee or ite successors operate tiie Leased Premises. 

SECTION 12.02 - The fad ttiat insurance is obteined by Lessee shall not be 

deemed to release or diminish the liability of Lessee, including, without limitation, liability 

under the indemnity provisions of tills Agreement. Damages recoverable by Lessor 

shall not be limited by tiie amount ofthe required insurance coverage. 

SECTION 12.03 - The limits of Insurance Coverage required under this Sedion 

shall be Increased every seven (7) years during the term hereof and any extended tenn 

based on any increases or decreases in the Producer Price Index, or any successor 

index. 

SECTION XIII. 
TAXES 

SECTION 13,01 - It is understood and agreed that Lessee shall pay all taxes 

and assessments, general and special or otherwise which.may be levied, assessed or 

imposed upon the Leased Premises during the Lease Term. Lessee shall pay such 

taxes and assessmente directly to the texing autiiorities on or before tiie due date, but 

reserves the right to contest any tax or assessment, In good teith, by appropriate 

proceeding, as rt may deem necessary or appropriate. 
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SECTION 13.02 ~ Lessee shall be liable for and pay all spedal assessmente 

and/or texes levied against tiie Leased Premises as may be Imposed by any texing 

Jurisdiction having authority in ttie premises. Lessor shall promptiy notify Lessee of any 

asserted or claimed special assessmente fliat are brought to ite attention aftecting the 

Leased Premises and Lessee may, upon given timely nofice to Lessor and the taxing 

authority, contest any such assessment, in good M h , by appropriate legal proceedings. 

Lessee shall pay (or reimburse Lessor) any spedal assessment which is not contested 

or which becomes legally final and binding. 

SECTION 13.03 - Unitery and non-unitary property taxes, and special 

assessmente, if any, shall be prorated between Lessor and Lessee as of tiie 

Commencement Date. Lessee shall be responsible for pa^ng any and all such taxes, 

fees or assessments accruing after the Commencement Date and Lessor shall pay or 

reimburse Lessee for the portion thereof, if any, accrued during or based on tiie time 

prior to the Commencement Date; PROVIDED, HOWEVER, Lessee shall only be liable 

to Lessor for Lessee's pro-rata portion of property taxes on tiie Line as determined by 

Lessee's property tax for the year 2009. On or before April 30, 2010, Lessee shall pay 

to Lessor an amount equal to Lessee's 2009 properiy taxes multiplied by a fraction, the 

numerator of which is the number of days from the Commencement Date to and 

Including December 31,2008 and the denominator of which is 366. 

SECTION XIV. 
EASEMENTS. LEASES AND LICENSES 

SECTION 14.01 - Nothing in tills Lease shall prevent Lessor from selling any 

portion or portions ofthe Leased Premises which ts or are located beyond 50 feet of the 

centeriine of any branch or main line track, including areas of any station ground 

provided such areas are not being used in connedion witii Lessee's rail freight 
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operations. All proceeds from sudi real estate, sales shall accnre solely to Lessor and 

Lessee shall eittier execute an amendment to this Lease which deletes any such sate 

property from tiie description and temis hereof, or shall execute any otiier document 

reasonably necessary to remove the encumbrance of this Lease from such property. 

SECTION 14.02 - From and after the Commencement Date, Lessor will manage 

all Lessor Agreements (generally Including easemente. leases and licenses). From and 

after the Commencennent Date, Lessee will manage all agreemente. other Uian Lessor 

Agreemente, applicable to the Leased Premises (hereinafter referred as "Lessee 

Agreemente" and ge^nerally induding fl-ack agreemente. grade crossing agreemente and 

otiier operating agreemente). Lessee shall document all of such Lessee Agreements 

using standardized fornis prepared and approved by Lessor in accordance with Lessor's 

policies concerning hazardous materials storage and handling, and engineering 

standards. Lessee shall not execute or deliver any Lessee Agreement, including any 

renewal, termination or cancellation tiiereof, which deviates from Lessor's stendard 

forms, engineering stendards or operating instrudions without first receiving the writiien 

concurrence of Lessor. Lessor's concurrence or non-concurrence (as the case may be) 

shall be delivered to Lessee within thirty (30) days of Lessee's written request therefore. 

All preparation fees and all expenses billed by Lessor applicable to the Lessor 

Agreements shall be retained by Lessor. All preparation fees and expenses billed by 

Lessee applicable to the Lessee Agreements shall be retained by Lessee. 
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SECTION 14.03 - Lessee shall not execute any Lessee Agreemente aftecflng 

the Leased Premises having a temn extending beyond ttie Initial temn of tills Lease (or 

beyond any given extended term which may be in efted at the time of execution) 

witiiout securing Lessor's express written oonsenL 

Cancellation of any Lessee Agreement for any reason during the temn of 

this Lease must be approved, in advance and In writing, by Lessor. Tliis approval or 

non-approval (as the case may be) shall be fonvarded to Lessee within thiriy (30) days 

of Lessee's request therefore. 

SECTION 14.04 - Lessee shall carefolly supen/ise the use of the Leased 

Pr^nises by any third party to ensure that tiie value of the Leased Premises Is not 

diminished by reason of such use. In particular, Lessee shall ensure that (I) all uses of 

the Leased Premises are pursuant to appropriate documentetion and that all 

unauthorized use is either covered by agreement or promptly removed from the Leased 

Premises; (li) no use is permitted which could jeopardize the value of the Leased 

Premises and that Lessee Agreements for storage or handling of hazanjous materials 

are strictly in confonnity with Lessor's policies; and (ill) upon the tennination of any 

Lessee Agreement for any reason whatsoever, the Leased Premises are cleared and 

restored as required by ttie temis of tiie Lessee Agreements. In addition, if the 

unauthorized use is of a type which would be covered by a Lessor Agreement, Lessee 

shall promptly bring the unauthorized use to Lessor's attention. 

SECTION 14.05 - Lessor resen/es the exclusive right to grant easements or 

other occupations by coal slurry pipelines, or fiber optic or other communication 

systems or signboarels. Any requests for such permits or easemente shall be referred 

to Lessor for appropriate action. Lessor will give at least thirty (30) days notice to 
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Lessee prior to initiation of any easemente or ottier occupations pursuant to 

Sedion. Revenues from the granti'ng by Lessor of those agreemente shall accme solely 

to Lessor. 

SECTION 14.06 ~ As soon as reasonably pradlcable after tiie Commencement 

Date. Lessor shall assign to Lessee alt Lessee Agreemente affecting the Leased 

Premises and Lessee shall assume Lessor's duties and obligations thereunder. The 

form of the Assignment and Assumption Agreement to be executed by Lessor and 

Lessee is attached hereto as Exhibit D and hereby made a part hereof. 

SECTION XV. 
TERMINATION 

SECTION 15.01 - This Lease may be tenninated as follows: 

(a) By Lessee or Lessor: 

1. on or at any time prior to the Commencement Date if any 

substentive condition unacceptable to Lessee or to Lessor is 

imposed in the regulatory approvals or exemptions contemplated 

by Sedion V of this Lease for Lessee's lease and operation of the 

Leased Premises; 

2. , upon the occurrence of an Event of Default as provided in Section 

XIX; 

3. upon thirty (30) days' notice to Lessee, as a consequence of an 

uninterrupted abandonment or discontinuance of operations, sis the 

case may be, for six (6) months by Lessee over any line segment of 

the Leased Premises (other tiian an inconsequential abandonment 

or discontinuance not affecting rail sertrice generally over the Line) 
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either ttian by reason of an ©vent of force maieure. a lawful 

embargo, or changes In ttie demand for sennce; or 

4. upon thirty (30) days' nota'ce to Lessor, following Lessee's obteining 

all necessary regulatory approvals or exemptions to pennit Lessee 

to abandon or discontinue rail operations. 

(b) By Lessor pursuant to Sedion XIX. 

(c) By Lessee In tiie event Lessor is no longer able to interchange traffic witii 

the Lessee at Iron Springs, UT, or at an altemate location satisfadory to both Lessee 

and Lessor. 

(d) In the event that within 180 days after Commencement Date any of 

Lessor's labor organizations cause a wori< stoppage as a result of this Lease and 

Lessor is unable to negotiate a satisfactory resolution with the organization, Lessor shall 

have the right, anytime within such 180 day period, to tenninate this Lease by giving 

thirty (30) days' written notice to Lessee. In such event Lessee shall deliver possession 

of the Leased Premises to Lessor on such 30th day, subject to all necessary prior 

regulatory approvals or exemptions, and Lessee shall comply with the provisions of 

Sedion XV within such thirty (30) day period. Thereafter, Lessor will give Lessee the 

right of first refusal to lease the Leased Premises, exercisable within one year following 

Lessor's notice to Lessee, on the same temns as set forth in this Lease, provided the 

conditions which caused termination pursuant to this Section 15.01(d) have, in Lessor's 

sole opinion, been remedied. " " - ' 

SECTION 15.02- In ttie event of termination as provided in Section 15.01 

above, ftjture rentel shall be abated as of tfie date this Lease Is terminated and no 

equity In title shall be deemed to have been accumulated by Lessee except as provided 
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In Sedion 8.03. Lessee shall be liable for, and pay to Lessor, all rent accmlng prior to 

the date of such tennination. 

SECTION 15.03 ~ in ttie event this Lease Is tenninated. Lessee shall cooperate 

witf) Lessor and/or Ks designee tn obteining operating righte equivatent to tiiose enjoyed 

by Lessee. Lessee shall assign all Lessee Agreemente affecting ttie Leased Premises 

to Lessor. 

SECTION 15.04 - In tiie event of tennination of this Lease, Lessee shall 

immediately vacate the Leased Premises in an orderly manner. Upon any termination 

resulting from an Event of Default by Lessee, Lessor or ite designee may immediately 

re-enter and take possession of the Leased Premises by providing written notice to 

Lessee that this Lease has been terminated. Upon any termination resulting from an 

Event of Deteult, Lessor may Immediately assign this Lease to a new lessee and that 

lessee may immediately begin operation over the Leased Premises pursuant to the 

temns ofthis Lease. Lessor or ite designee at Lessor's discretion may immediately begin 

operation over the Leased Premises if Lessee ceases operation on the Leased 

Premises. 

SECTION 15.05 ~ Upon any termination of this Lease, Lessee agrees to make 

available for sixty (60) days thereafter, vwthout charge, any improvemente thereon which 

it may own or hold under lease (pursuant to Sedion 8.03 or othenwse) to Lessor or ite 

designee for use in rail freight sen/ice. For an additional period of sixty (60) days, 

Lessor or ite designee may purchase such improvemente at maricet value less Lessee's 

cost of removal; PROVIDED, HOWEVER, tiiat if Lessee receives and Is willing to 

accept a bona fide offer to purchase any such lmprovement(s), Lessee shaP notify 
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Lessor and Lessor shall have the right to purchase fhe said improvement for the same 

price offered to Lessee within fifteen (15) days of Lessor's receipt of such notice. 

SECTION 15.06 ~ In ttie event cf temiination of this Lease howsoever. Lessee 

shall immediately fite and prosecute in good teltti and with full diligence any necessary 

fomial request for authorization for discontinuanoe of Lessee's operation over tiie 

Leased Premises. In the event of Lessee's teilure to immediately comply with this 

requirement. Lessee agrees tiiat (a) Lessor may make tiie necessary formal request for 

autiiorization for Lessee's discontinuance of operation, (b) Lessee will not oppose such 

request filed by Lessor, (c) Lessee will pay ali coste. Including attorneys fees, incurred 

by Lessor for friing and progressing such fomial request and (d) Lessee will reimburse 

Lessor for all other expenses and/or damages incurred by Lessor as a result of 

Lessee's failure to comply with the requirement. 

SECTION XVI. 
COMPLIANCE WITH LAW 

SECTION 16.01 - Lessee agrees to comply with all provisions of law, and 

Lessee will not knowingly do, or permit to be done, upon or about the Leased Premises, 

anything forialdden by law or ordinances. Lessee further agrees to use its best efforts to 

secure all necessary governmental authority for ite operation on the Leased Premises. 
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SECTION XVIL 
FORCE MAJEURE 

SECTION 17.01 - Lessee shall have no obPrgatton to operate over any portion of 

tfie Leased Pr^itses as to v/hich it is prevented firbm operating by Ads of God, pubtk: 

authority, stiikes. riots, labor disputes, or any cause beyond ite control; PROVIDED. 

HOWEVER, Lessee shall use Ite best efforts to teke whatever adion Is necessary or 

appropriate to be able to resume ite operations. In tiie event of damage or desb-udion 

caused by an A d of God, Lessee shall commence repairs witiiin 10 days of the 

occurrence causing same and shall pursue such repairs with reasonable diligence. 

Provided hovi/ever, in the event that such damage or destrudion is to such an extent as 

to make repairs uneconomic, either party may temninate this lease provided both parties 

have received STB authority to abandon tiiat portion of flie Leased Premises so 

damaged or destroyed. 

SECTION XVIII. 
DEFEASANCE 

SECTION 18.01 - Lessee shall not make any use of the Leased Premises 

inconsistent with Lessor's right, titie and interest therein and which may cause the right 

to use and occupy the Leased Premises to revert to any party other than Lessor or 

Railroad. So long as the Leased Premises are sufficient to permit Lessee to operate 

betv/een tiie termini described in Sedion 1, this Lease shall not be affeded by any 

determination, whether by judicial order, decree or othenwise, that ownership of any 

portion of the Leased Premises is vested in a person other tiian Lessor or Lessee, and 

there shall be no abatement of rent on account of such detemiination. Lessor and 

Lessee shall make all reasonable efforts to defend Lessor's titte to the Leased Premises 

against any adverse claims. 
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SECTION XIX. 
EVENTS OF DEFAULT 

SECTION 19.01 - The following shall be Evente of Default 

(a) Failure by Lessee to make paymente of rent or otiier amounte due and 

payable for any reason arising in connedion witii this Lease or Lessee's operation over 

the Leased Premises, or failure to prowle insurance coverage as required under tiiis 

Lease, and such teilure continues for ten (10) days foUowing written demand therefore. 

(b) Filing of petition for bankruptcy, reorganization or an^angement of Lessee 

by Lessee pursuant to the Bankruptcy Reform Ad or any similar proceeding, which 

petition is not dismissed within thirty (30) days. 

(c) Lessee breaches any provision of this Lease otiier than for the payment of 

rent which is subjed to subparagraph (a) above, and fails to cure such breach within 

thirty (30) days after receipt of writiien notice of such breach from the Lessor or fails to 

commence to cure such default within flilrty (30) days, or, once commenced, falls to use 

due diligence to complete the cure. 

(d) The filing of any Involuntary bankruptcy, receivership or arrangement 

proceeding, which filing is not dismissed within 120 days. 

SECTION XX. 
BREACHES: REMEDIES 

SECTION 20,01 - Upon the occurrence of any breach of any term hereof the 

injured party shall notify the breaching party In writing and specify the breach and what 

corrective action is desired to cure the t)reach. If, upon tiie expiration of thirty (30) days 

from the receipt of said notice, the breach has not been cured (or, if such breach cannot 

be cured wittiin 30 days, steps have not been taken to effed such cure and pursued 

with all due diligence within said period) and Is a material breach, tiie injured party shall 
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have ttie right, at ite sole option, to cure flie breach if possible and be reimbursed by the 

breaching party for the cost tiiereof. induding any and all reasonable attorney's fees. 

.and for any reasonably foreseeabte consequential damages. Nottiing herein shall 

prevent the Iruured party from resorting to any other remedy permitted under tiiis Lease 

or at law or equfty, Including seekir^ damages and/or specific perfonnance. as shall be 

necessary or appropriate to make flie injured party whole in the premises. Failure of the 

injured party to demand or enforce a cure for breach in one instance shall not be 

deemed a waiver of its right to do so for any subsequent breach by the breaching party. 

SECTION 20.02 - The failure of any party hereto to enforce at any time any of 

the provisions ofthis Lease or to exercise any right or option which is herein provided 

shall In no way be construed to be a waiver of such provisbn(s) as to the future, nor in 

any way to afted the validity of this Lease or any part hereof or the right of either party 

to thereafter enforce each and every such provision and to exercise any such right or 

option. No waiver of any breach of this Lease shall be held to be a waiver of any other 

or subsequent breach. 

SECTION XXI. 
ARBITRATION 

SECTION 21.01 - If at any time a question or controversy shall arise between 

the parties hereto In connedion with this Lease upon which the parties cannot agree, 

(other tiian questions or controversies arising under Sections XIX or XX which shall not 

be subject to arbltratiori), such question or controversy shall be.submitted to and settled 

by a single competent and disinterested arbitrator iftiie parties to the dispute are able to 

agree upon such single arbita^ator within twenty (20) days after written notice by one 

party of Its desire for arbitration to the otiier party. If the parties cannot so agree, the 

party demanding such arbitration (the demanding party) shall notify the other party (the 
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nottoed party) in writing of such demand, stata'ng the question or questions to be 

submitted for dedsion and nominating one arbitrator. WiUiin twenty (20) days after 

receipt of said notice, ttie noticed party shall appoint an arijitrator. notify the demanding 

party in writing of such appointinent, and at ite option submit a counter-stetament of 

questlon(s). Shoutd the noticed party fail wittiin twenty (20) d a ^ after reoeqjt of sudi 

notice to name ite ari^itrator, the arbitrator forthe demanding party shall seled one for 

the noticed party so failing. The arbitrators so chosen shall seled one additional 

arisitrator to complete the board. If they fall to agree upon an addittonal art)itrator, the 

same shall, upon application ofany party, be appointed tiy the Chief Judge (or ading 

Chief Judge) of the United Stetes Distrid Court for the Distrid of Uteh upon application 

by any party after ten (10) days' written notice to the other party. 

Upon selection ofthe arbitrator(s), said arbiti'ator(s) shall with reasonable 

diligence detennine the questions as disclosed in the parties' statemente. shall give all 

parties reasonable notice ofthe time and place (of which the arbitrator(s) shall be the 

judge) of hearing evidence and argument, may take such evidence as they deem 

reasonable or as either party may submit with witnesses required to be sworn, and may 

hear argumente of counsel or others. If any arbitrator declines or fails to act, the party 

(or parties in the case of a single arbitrator) by whom he was chosen or said judge shall 

appoint another to ad in his place. After considering all evidence, testimony and 

arguments, said single arbitrator or the majority of said board of arbitrators shall 

jsromptly state such decision or award in writing which shall be ftnal, binding and 

conclusive on all parties to the arbitration when delivered to them. Until tiie arbitrator(s) 

shall issue the first decision or award upon any question submitted for artjitration, 

performance under tiie Lease shall continue in the manner and form existing prior to the 
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rise of such question. After delivery of said first decision or award, each party shall 

forthwitti comply witti said first decision or award Immediately after receiving it. 

SECTION 21.02 - Each party to ttie artiitration shall pay the compensation. 

coste and expenses of the ariiltrator appointed in ite behalf and all fees and expenses of 

ite own witnesses, Exhibite and counsel. The compensation, cost and expenses of Uie 

single arbib^tor or ttie additional arbitrator In the board of arbitratora shall be paid in 

equal shares by ail parties to tiie arijitration. 

The non-privileged books and papers of all parties, as far as tiiey relate to 

any metier submitted for arijitration, shall be open to ttie examination of tfie other 

parties and the ari3ib-ator(s). 

SECTION XXII. 
DIVISIONS. RECIPROCAL SWITCH CHARGES, EQUIPMENT, 

COMMERCIAL SUPPORT AAR AGREEMENTS 

SECTION 22.01 - For the term of this Lease, Lessee will colled from Its 
i 

customers charges for its movement of traffic interchanged with Lessor at Iron Springs, | 
I 

UT. Lessor will collect charges for the movement of freight on its lines beyond Iron j 

Springs, UT. 

SECTION 22,02 ~ 

(a) Except as modified by this Lease, the Code of Rules of the Association of 

American Railroads ("AAR") governing the interchange and accounting of freight cars 

between railroads then in effect shall apply. 

(b) Lessee shall be responsible for furnishing freight car equipmerit, for 

loading by shippers and Industries located on the Leased Premises. If Lessee does not 

have available freight car equipment at any given time when Lessor is to be the 

connecting road haul carrier. Lessor shall have the first right of refusal to furnish freight 
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car equipment for kiading on Lessee. Lessor will mate every reasonaUe effort to 

supply such equipment upon receipt of reasonable notice ftom Lessee. If Lessor is 

unabte to supply ftelght car equipment after reasonabte notice, Lessee shall obtain such 

equipment from any ottier supplier. 

(c) Lessee shall be responsibte for payment of all car hire and shall perform 

Its own car hire accounting in accordance with AAR Code of Car Hire Rules - Freight 

(d) In perfomiing repairs to railcars, ttie Lessee agrees that the ttien current 

AAR Interdiange Rules (tiie "Rules") shall govem all repairs and that any type of repair 

woric that is not covered or required by the Rules must be authorized in advance by tiie 

owner or lessee of the railcar as set fortii in the Rule. 

(e) Prior to the Commencement Date of this Lease , Lessee, at fts sole 

expense, will have arranged with a reliable vendor (acceptable to Lessor) for eledronlc 

transmission of infomiation between Lessor and Lessee or ite affiliated companies with 

such eledronlc transmissions to be In compliance with all applicable federal, state and 

local laws and regulations and also all applicable Lessor standards Including , without 

limitation , timely and accurate transmissions to Railinc. 

SECTION 22.05 - Lessee agrees to the following; (i)Lessor shall permit Lessor's 

maintenance of way employees (Lessor Employees) currently working on tfie Leased 

Premises to seek employment with Lessee. Lessee agrees to give priority consideration 

for employment to said Lessor Employees for one year following the commencement 

date of this Lease. The temns of such employment (including, but not limited to. 

seniority, rates of pay, benefite and employees' responsibilities) shall be determined by 

Lessee; and (ii) if an effort is undertaken by the Brotherhood of Maintenance of Way 
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Employees (BMWE) to oiiganize maintenance of way employees woridng on tfie Leased 

Premises, Lessee will assume a neutral stance In such union organizing effort. 

SECTION XXIII. 
MISCELLANEOUS 

SECTION 23 .01- Entire AoPBement. This Lease expresses the entire 

agreement between flie parties and supersedes all prior oral or written agreemente, 

commitmente, or understendings with resped to tiie matters provided for herein, and no 

modification of this Lease shall be binding upon the party affeded unless set forth in 

writing and duly executed by the affeded party. 

SECTION 23.02 - Notices. All notices, demands, requests or otiier 

communications which may be or are required to be given, served or sent by any party 

to the other pursuant to this Lease shall be in writing and shall be deemed to have been 

properiy given or sent: 

(a) If intended for Lessor, by mailing by registered or certified mail, return 

receipt requested, with postage prepaid, addressed to Lessor at: 

Union Padfic Raiiroad Company 
1400 Douglas Street 

Mailstop 1350 
Omaha, Nebraska 68179 

Attention: Director Rait Line Planning 

(b) If intended for Lessee, by mailing by registered or certified mail, return 

receipt requested, with postage prepaid, addressed to Lessee at: 

Pajladpn Iran 
554 South 300 East, Suite 250 

Salt Lake City, UT 84111 
Attention: Vice President 

SECTION 23.03- Each notice, demand, request or communication which shall 

be mailed by registered or certified mail to any party in the manner aforesaid shall be 
6.VLavrtCMilnicnC-18428UI03FlnB>.0ac O Q 
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• 

deemed sufficienfly given, sensed or sent for all purposes at tfie time such notice, 

demand, request or communication shall be either received by tiie addressee or refused 

by tiie addressee upon presentatton. Any party may change flie name of tiie radptent 

of any notice, or his or her address, at any time by complying with tiie foregoing 

procedure. 

SECTION 23.04- This Lease shall be binding upon and inure to the benefit of 

Lessor and Lessee, and shall be binding upon the successors and assigns of Lessee, 

subjed to tfie limitations hereinafter set forth. Lessee may not assign its righte under 

this Lease or any interest therein, or attempt to have any other person assume its 

obligations under this Lease, without the prior written consent of Lessor, which consent 

shall not unreasonably be wittiheld; PROVIDED, HOWEVER. In the event Lessee electe 

to assign its Interest in the Leased Premises, and Lessor consente to this assignment. 

Lessee will first secure the approval ofthe STB, and/or, such other regulatory approvals 

as may be then required; and PROVIDED FURTHER, that Lessor has approved the 

financial condition and operational ability of the new Lessee, which approval will not be 

unreasonably withheld and which evaluation of the new Lessee will be consistent with 

then existing practices in the industry. 

SECTION 23.05 - For purposes of this Lease the term "knowledge" shall mean 

that which is known by an officer of the Lessor at the level of Vice President or above. 

SECTION 23.06 - If fulfillment of any provision hereof or any transadion related 

hereto shall involve transcending the limit of validity prescribed by law, then the 

obligation to be folfilled shall be reduced to the limit of such validity; and if any clause or 

provision herein conteined operates or would prospedively operate to invalidate this 

Lease In whole or In part, then such dause or provision only shall be held inefl'edive, as 
OALan<Contrac«>ra<l26l9l»Fin8l Doc j t n 



EXHIBIT F 

Case 2:ll-cv-01176-CW Document 5-1 Filed 12/19/11 Page 43 of 54 

fliough not herein conteined, and ttie remanider of this Lease shall remain operative 

and In foil force and effed. 

SECTION 23.07- Artide headings used in tills Lease are inserted for 

convenience of reference only and shall not be deemed to be a part of tills Lease for 

any purpose. 

SECTION 23.08 - This Lease shall be govemed and constmed In accordance 

with .tiie laws of ttie Stete of Uteh. Lessee's operations under tills Lease shall also 

comply with the applicabte provisions of Federal law and the applicable mles, 

regulations and policies of any agency thereof. 

SECTION 23.09 - No modification, addition or amendmente to this Lease or any 

of the Appendices shall be effedive unless and until such modification, addition or 

amendment Is in writing and signed by the parties. 

SECTION 23.10 ~ This Lease may be executed in any number of counterparts, 

each of which shall be deemed to be an original and all of which together shall be 

deemed to be one and the same instrument. 

IN WITNESS WHEREOF, the parties hereto have caused this Lease to be duly 

executed on their behalf, as of ttie date first herein written. 

UNION PACIFIC RAILROAD COMPANY 

- - -..̂ L-4ffi 
PIC RAILROAD LLC 

jA 
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LEASE EXHIBITS 

ExhibitA Map 

Exhibit B Track, Crossing, Operation Agreements being assigned to Lessee 

Exhibit C Inteivhange Agreement 

Exhibit D Assignment & Assumption Agreement 

Exhibit E Insurance Certificate 
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EXHIBIT C 

UP-PIC INTERCHANGE AGREEMENT 
IRON SPRINGS, UTAH 

THIS AGREEMENT, made and entered into as of this day of July, 2008, 
by and between UNION PACIFIC RAILROAD COMPANY, a Delaware corporati'on, 
hereinafter referred to as "UP", and PIC RAILROAD LLC, a Uteh LLC. hereinafter 
referred to as "PIC". UP and PIC are sometimes referred to herein individuaily as 
"Party" and collectively as "Parties"; 

WHEREAS, tiie Parties desire to esteblish an anrangement for effecting tiie 
delivery and receipt of interchange railroad equipment between UP and PIC at Iron 
Springs, Utah; and 

WHEREAS, the Parties desire to set forth In writing tiie understanding of flie 
Parties respecting the use of UP's and PIC's tracks (owned or leased by PIC) for 
effeding tiie delivery of said cars to be interchanged. 

NOW THEREFORE, in consideration of the mutual covenants and conditions 
conteined herein, the Parties agree as follows: 

Section 1, The tracks of UP and PIC (owned or teased by PIC) at Iron 
Springs, Utah to be used for interchange of traffic between tiie Parties (the "Interchange 
Tracks") shall be mutually designated, from time to time, by the appropriate operating 
officers of UP and PIC, or their representatives. 

Section 2. The Parties hereby grant the right, during the term hereof, to 
use the Interchange Tracks in or incident to the delivery of cars to be interchanged 
between the Parties. No cars, engines or other equipment of either Party shall be so 
placed on ttie tracks to be used for delivery of interchange as to be dangerously dose 
to, or in such manner as to interfere in any way with the operation of, the tirack(s) with 
which tracks used for Interchange purposes conned. 

Sections. Interchange of cars between the Parties shall be in 
accordance with the Field and Office Manuals of the AAR Interchange Rules and Code 
of Car Sen/ice Rules adopted b^ the Assocfatlon of American Railroads (AAR). except 
that each Party in the nnovement'of cars to be interc'hanged to ti^ie other Party shail, for 
the purposes of liability hereunder, be deemed to have sole care, custody and control of 
all care to be interchanged to said other Party until ttie delivering Party has placed cars 
to be interchanged on the Interchange Tracks, and ttie engine or engines of the 
delivering Party have been uncoupled from such cars. 
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Section 4. UP and PIC in op«ating tts engines and cars on and over ttie 
Interchange Tracks, shall accept such tracks as ttiey find tfiem and shall not, by reason 
of any failure, deficiency or defed therein or teilure or negled In the maintenance 
thereof, have or make against UP or PIC any daim or demand for any toss, damage. 
Injury or deafli whatsoever arising from or incMent to such deftetency, defect, teilure or 
neglect 

Section 5. UP and PIC undertake and agree, in resped to tiieir use 
hereunder of any ti^ckage and the operation of equipment thereon and thereover, to 
comply with all applicable Federal and Stete laws or regulations, and all applicable 
njles, regulations, and orders promulgated by any Munidpality, Board or Commission 
witii resped tiiereto for tfie protedion of employees or other persons or Parties, and if 
any feilure on their part to comply therewfth shall result in any fine, penatty, cost or 
charge being assessed, imposed or charged against the other Party, promptly to 
reimburse and indemnify the ottier Party for or on account of such fine, penalty, cost or 
charge; arid further agree in the event of any such adion, upon notne thereof being 
given by the otiier Party, to defend such adion free of cost, change or expense to the 
other Party. 

In the event the use of the Interchange Tracks in or Incident to effeding 
delivery and receipt of cars to be interchanged hereunder shall be intermpted or tiaffic 
thereover delayed at any time from any cause, neither Party shall have any claim 
against the other Party for liability on account of loss or damage of any kind resulting 
from such interruption or delay. 

Section 6. tn tiie event of any loss, damage, injury or death upon or near 
the Interchange Tracks, or in tiie event of any damage to the Interchange Tracks or 
their appurtenances, caused by the negligence or wrongful act of any employee or 
employees engaged solely in the service of one of the Parties hereto, or caused by the 
negligent movement of any locomotive, train, or car of such Party or by defedive rolling 
stock of such Party, all such loss, damage, injury and deatii and liability with resped 
thereto shall be borne, assumed and paid by such Party, and such Party shall indemnify 
and save harmless tiie other Party hereto from and against any and all cost, damage, 
expense and liability resulting diredly or Indiredly therefrom. 

In the event of any loss, damage. Injury or death on or near the 
Interchange Tracks, or in the event of any damage to the Interchange Tracks or their 
appurtenances, caused by the joint or concumng negligence or wrongful acts of 
employees of both Parties hereto, or by defective rolling stock or equipment of both of 
the Parties hereto, or by any combination of the above fadors involving both Parties, 
then (1) each Party hereto-shall bear-all loss,-damage and Injury toite-own property 
(excepting the Interchange Tracks and appurtenances) and to property In Ite custody, 
and all losses, charges, coste and expenses for personal injuries to or deaths of its 
passengers and employees, and (2) as to otiier persons and their property and as to tiie 
Interchange Tracks and appurtenances, the cost of such loss, damage, injury and/or 
death shall be equally apportioned between the Parties hereto. 

In the event of loss, damage, injury or death from any other cause, or in 
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flie event ttie cause of such loss, damage, injury or death cannot be detemnlned, (1) 
each Party hereto shall bear all loss, damage and Injury to its own property (except the 
Interchange Trades and their appurtenances) and property in Ite custody, and all losses, 
charges, coste and expenses for pereonal injuries to or deaths of Ite passengers and 
employees, and (2) as to ottier persons and their property and as to the Interchange 
Tracks and their appurtenances, the cost for such loss, damage, injury and/or death 
shall be equally apportioned between the Parties hereto; provided, however, that if the 
equipment and/or employees of only one Party hereto is involved, sakl Party shall bear 
the entire cost of such loss, damage, injury and/or deaUi. 

Any locomotive, tt'ain or ottier equipment used or operated by eitiier Party 
hereto on the Interchange Tracks shall for the purposes of this Agreement be deemed 
to be the locomotive, tiain or other equipment of such Party whether owned by It or not 

Anything hereinbefore In ttiis Sedton to tfie contrary notwithstending, no 
Party shall have any claim against Uie other Party for Loss and Damage caused by or 
resulting from interruption of or delay of such Party's operations or business adivities. 

Each of flie Parties hereto covenante and agrees that it will forever 
indemnify and save hanniess the other Party, ite successors and assigns, from and 
against any and all liability or claims for damages, coste and expenses herein assumed 
by each of them; PROVIDED, HOWEVER, that tiie Party liable, in whole or in part, as to 
any claim or suit filed against the other Party shall be given prompt notice thereof and 
the opportunity to join in or teke over, as may be appropriate, ttie defense and 
settlement of such claim or suit. No settlement which would result In one Party's 
payment of in excess of Fifty Thousand Dollars ($50,000) shall be made by eittier of tiie 
Parties without the authority of the other Party. 

All releases taken pursuant to the settlement of claims or suits involving 
joint liabilities shall include all Parties hereto involved, and copies shall be furnished to 
each of them. 

Nothing in this Agreement shall act to prohibit any Party from bringing suit 
against persons or companies not Parties hereto If ads of said persons or companies 
were the sole or partial cause of damages to that Party. 

Section 7. This Agreement shall take effed as of the date herein first 
written, and shall continue in full force and effect until tenninated by either Party on not 
less than thirty (30) days prior written notice to other Party. 

Sections. This Agreement shall constitute the complete agreement 
concerning the delivery of interchange traffic between the Parties and shall be binding 
upon and inure to tiie benefit of the Parties and thelrrespected successors and assigns. 
Any change or amendment hereto must be mutually agreed to in writing by tiie Parties. 
This Agreement is solely for the benefit of the Parties hereto, and nottiing contained 
herein shall be considered to create any right to any third Party. 
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IN WITNESS WHEREOF, tfie Parties have caused ttiis Agreement to be 
executed in duplicate as of flie date first above written. 

UNION PACIFIC RAILROAD COMPANY PIC RAILROAD LLC 

By : By_ 
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EXHIBIT D 

ASSIGNMENT AND ASSUMPTION AGREEMENT 

FOR VALUE RECEIVED, UNION PACIFIC RAILROAD COMPANY, a Delaware 
corporation CAssignor"), ASSIGNS AND TRANSFERS to PIC RAILROAD LLC, a Uteh 
LLC ("Assignee'^, ite successors and assigns, ali of Assignor's right, title and interest in 
and to the agreemente. leases and license (coltedlvety, "Ucenses") to the extent tiie 
Licenses affed tfie property leased to Assignee under the Lease Agreement by and 
between Assignor and Assignee dated as of Juty , 2008 ("Property^ and which 
Licenses are listed on Appendix A. 

Assignee agrees to (a) peribmi ail ofthe obligations of Assignor pursuant to the 
Licenses as they relate to the Property accruing after the date hereof, and (b) 
Indemnity, defend and hold Assignor hanniess firom and against any and all claims, 
causes of adions and expenses (including reasonable attomey's fees) incurred by 
Assignor and arising out of (1) Assignee's failure to comply with terms ofthe Licenses 
as they relate to the Property after the date hereof, and (2) claims under flie Licenses 
as they relate to ttie Property by the licenses named in the Licenses accruing after the 
date hereof as they relate to the Property. 

This Assignment and Assumption Agreement is made and accepted vnthout 
recourse against Assignor as to tiie performance by any party under such Licenses. ; 

I 
I 

All exhibits atteched to this Assignment and Assumption Agreement are 
Incorporated herein for ail purposes. 

Dated this day of July, 2008. ! 

UNION PACIFIC RAILROAD COMPANY, 
a Delaware corporation 

By:. 

Titte; 

PIC RAILROAD LLC, a Utah LLC 

Bv: 

Titie: 

I 
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EXHIBITE 

Comstock Subdhrlsion Lease Union Pacific Raiiroad 
Contract Insurance Requlremente 

Leased Track 

Lessee shall, at ite sote cost and expense, procure and maintein during flie life of this 
Agreement (except as otiienvlse provided in this Agreement) flie following insurance 
coverage: 

A. Commercial General Liability insurance. Commercial general liability (CGL) 
witii a limit of not less than $10,000,000 each occunence and an aggregate limit of not 
less than $10,000,000. CGL Insurance must be written on ISO occurrence fomn CG 00 
0112 04 (or a substitute fomn providing equivalent coverage). 

The policy must also contain the following endorsement, which must be steted on the 
certificate of insurance: 

• Contradual Liability Railroads ISO form CG 2417 10 01 (or a substitute fomn 
providing equivalent coverage) showing "Union Pacific Railroad Company Property" 
as the Designated Job Site. 

B. Business Automobile Coverage insurance. Business auto coverage written on 
ISO form CA 00 01 (or a substitute form providing equivatent liability coverage) with a 
combined single limit of not less $5,000,000 for each accident 

The policy must contain the following endorsemente, which must be steted on the 
certificate of Insurance: 

• Coverage For Certein Operations In Connection With Railroads ISO fonn CA 20 
70 10 01 (or a substitute form providing equivalent coverage) showing "Union 
Pacific Property" as the Designated Job Site. 

• Motor Canier Ad Endorsement - Hazardous materials clean up (MCS-90) if 
required by law. 

C. Workers Compensation and Employers Liability insurance. Coverage must 
Include but not be limited to: 

• Lessee's stetutory liability under the workers' compensation laws of ttie 
state(s) affected by this Agreement 

• Employers' Uabllity (Part B) with" limite of at least $500,000 each acddent, 
$500,000 disease policy limit $500,000 each employee. 

If Lessee is self-insured, evidence of state approval and excess wori<ers compensation 
coverage must be provided. Coverage must include liability arising out of the U. S. 
Longshoremen's and Hariaor Wori<ers' Act the Jones Ad. and the Outer Continental 
Shelf Land Ad, If applicable. 
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1Tie policy must contein the following endorsement, which must be stated on ttie 
certificate of insurance: 

• Altemate Employer endorsement ISO fonn WC 00 03 01 A (or a substitute forni 
providing equhratent coverage) showing Railroad in the schedule as tiie altemate 
employer. 

D. Umbrella or Eyc^s insurance. If Lessee utilizes umbrella or excess pofides, 
these polides must 'Ybnow fonn" and afford no less coverage than the primary policy. 

Other Requlremente 

E. All policy(tes) required above (except worker's compensation and ^nployers 
liability) must indude Raitroad as "Additional Insured" using ISO Additional Insured 
Endorsemente CG 20 36, and CA 20 48 (or substitute fomns providing equivatent 
coverage). The coverage provided to Railroad as additional insured shall, to the extent 
provided under ISO Additional Insured Endorsement CG 20 26, and CA 20 48 provkie 
coverage for Railroad's negligence whether sote or partial, adive or passive, and shall 
not be limited by Lessee's liability underthe indemnity provisions of tiiis Lease. 

F. Punitive damages exclusion, if any, must be deleted (and tiie deletion indicated 
on tiie certificate of Insurance), unless tiie law governing this /Agreement prohiblte all 
punitive damages that might arise under this Agreement 

G. Lessee waives all righte of recovery, and Ite insurere also waive all righte of 
subrogation of damages against Railroad and ite agents, officers, diredors and 
employees. This waiver must be stated on tiie certificate of insurance. 

H. Prior to commencement of the Lease, Lessee shall furnish Railroad with a 
certificate(s) of Insurance, executed by a duly authorized representative of each Insurer, 
showing compliance with the Insurance requirements in this Agreement. 

I. All insurance policies must be written by a reputable insurance company 
accepteble to Railroad or with a current Best's Insurance Guide Rating of A- and Class 
VII or better, and authorized to do business In the stete(s) In which tiie work is to be 
peri'ormed. 

J. The fact that insurance is obtained by Lessee, or by Railroad on behalf of Lessee, 
will not be deemed to release or diminish the liability of Lessee, Including, without 
limitation, liability under the indemnity provisions of this Agreement. Damages 
recoverable by Railroad from Lessee or anyThird party will not be limited by the "amount 
ofthe required insurance coverage. 
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ADDENDUM TO LEASE AGREEMENT 

This Addendum to Lease Agreement dated as of April 21,2009, is entered into 

between Union Pacific Railroad Company (Lessor) and PIC Railroad, Inc. (Lessee). 

R E C I T A L S 

WHEREAS, Lessor and PIC Railroad, LLC entered Into a Lease Agreement as 

of July 31,2008, for PIC Railroad, LLC's operation between Iron Springs, Utah and Iron 

Mountein, Uteh; and 

WHEREAS, the Lessee's corporate name was incorrectiy stated In that July 31, 

2008 Lease Agreement as PIC Raiiroad, LLC; and 

WHEREAS, Lessor and PIC Railroad, Inc. desire to execute an Addendum to 

the Lease Agreement that correctiy designates the Lessee's corporate name. 

NOW, THEREFORE, In conslderatfon of tiie mutijal covenants contained In this 

Addendum and in the Lease Agreement, Lessor and PIC Railroad, Inc, hereby agree as 

follows: 

1. Al! references In the Lease Agreement to PIC Railroad, LLC shall be 

changed to PIC Raiiroad, Inc. 

2. This Addendum shall be permanentiy attached to the Lease Agreement; 

and 

3. All other provisions ofthe Lease Agreement shall remain In full force and 

effect 

Addendum to Lease Agreement -1 -
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WHEREFORE, authorized representetives of Lessor and PIC Railroad, Inc. have 

signed this Addendum beiow. 

PIC RAILROAD, INC. 

Bv: W a ^ ^ - 6—7 L— 

Titte: Ceo 

UNION PACIFIC RAILROAD COMPANY 

Bv: J^^g>v1cC^>€..^ 

T i t l e : Assistant vice President - Real Estate 

Addendum to Lease Agreement 
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UP-PIC INTERCHANGE AGREEMENT 
IRON SPRINGS. UTAH 

THIS AGREEMENT, made and entered Into as of ttiis S l ^ day of July, 2008, 
by and between UNION PACIFIC RAILROAD COMPANY, a Delaware corporation, 
hereinafter refemed to as "UP. and PIC RAILROAD LLC, a Uteh LLC, hereinafter 
refemad to as "PIC", l ^ and PIC are sometimes referred to herein indlvldualty as 
"Party" and coltedlvety as "Parties"; 

WHEREAS, the Parties desire to esteblish an arrangement for effeding ttie 
delivery and receipt of interchange railroad equipment between UP and PiC at Iron 
Springs, Uteh; and 

WHEREAS, the Parties desire to set forth tn writing tfie understanding of ttie 
Parties respecting tiie use of UP's and PiC's tracks (owned or teased by PIC) for 
effeding the delivery of said cars to be interchanged. 

NOW THEREFORE, in consideration of the mutual covenants and conditions 
contained herein, the Parties agree as follows: 

Section 1. The tracks of UP and PIC (owned or teased by PIC) at Iron 
Springs, Utah to be used for Interchange of ti^fTic between the Parties (the "Interchange 
Tracks") shall be mutually designated, from time to time, by tiie appropriate operating 
officers of UP and PIC, or their representetives. 

Section 2. The Parties hereby grant the right, during ttie tenn hereof, to 
use the Interchange Tracks In or Incident to the delivery of cars to be interchanged 
between the Parties. No cars, engines or other equipment of eitiier Party shall be so 
placed on the tracks to be used for delivery of interchange as to be dangerously ctose 
to, or in such manner as to interiere in any way with the operation of, the track(s) with 
which tracks used for interchange purposes conned. 

Section 3. Interchange of cars between the Parties shall be in 
accordance with the Field and OfHce Manuals of tiie AAR Interchange Rules and Code 
of Car Service Rules adopted by the Association of American Railroads (AAR), except 
ttiat each Party in the movement of cars to be interchanged to the other l̂ arty shall, for 
the purposes of liability hereunder, be deemed to have sole care, custody and control of 
all cars to be Interchanged to said other Party until the delivering Party has placed cars 
to be interchanged on the Interchange Tracks, and the. engine or engines of the 

-delivering Party have been uncoupled from siich cars. 

Section 4. UP and PIC in operating Ite engines and cars on and over the 
Interchange Tracks, shail accept such tiacks as they find ttiem and shall not, by reason 
of any feilure, deficiency or defed ttierein or feilure or neglect in the maintenance 
thereof, have or make against UP or PIC any cteim or demand for any loss, damage, 
injury or death whateoever arising from or Inddent to such deficiency, defed, feilure or 
neglect 
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Section 6. UP and PIC undertake and agree, in resped to ttteir use 
hereunder of any trackage and the operation of equipment thereon and thereover, to 
compty viiiai all applicabte Federal and State laws or regulations, and all applrcable 
rules, regulations, and oniens promulgated by any Munidpality, Board or Commission 
wtth resped tiiereto for ttie protedion of emptoyees or ottier persons or Parties, and If 
any feilure on their part to comply ttierewltti shall result in any fine, penalty, cost or 
charge being assessed. Imposed or charged against ttie other Party, promptiy to 
reimburse and indemnity the other Party for or on account of such fine, penalty, cost or 
charge; and furtiier agree In the event of any such action, upon notice ttiereof being 
given by the otiier Party, to defend such action free of cost, charge or expense to ttie 
otiier Party. 

In the event the use of tiie Interchange Tracks in or Incident to eft'ecting 
delivery and receipt of cars to be Interchanged hereunder shall be interrupted or traffic 
thereover delayed at any time from any cause, neither Party shall have any daim 
against the other Party for liability on account of loss or damage of any kind resulting 
firom such interruption or delay. 

Section 6. in the event of any loss, damage, injury or death upon or near 
the Interchange Tracks, or in the event of any damage to the Interchange Tracks or 
their appurtenances, caused by the negligence or wrongful ad of any employee or 
employees engaged solely in the service of one of the Parties hereto, or caused by the 
negligent movement of any locomotiVe, train, or car of sudi Party or by defective rolling 
stock of such Party, all such loss, damage, injury and death and liability with respect 
thereto shall be borne, assumed and paid by such Party, and such Party shall indemnify 
and save hanniess the otiier Party hereto from and against any and ail cost, damage, 
expense and liability resulting directty or Indiredly therefrom. 

In the event of any loss, damage, injury or death on or near the 
Interchange Tracks, or in the event of any damage to the Interdiange Tracks or their 
appurtenances, caused by the joint or concurring negligence or wrongful acte of 
employees of both Parties hereto, or by defective rolling stock or equipment of both of 
fhe Parties hereto, or by any combination of flie above fadors involving both Parties, 
then (1) each Party hereto shall bear all loss, damage and injury to ite own properiy 
(excepting tiie Interchange Tracks and appurtenances) and to property In its custody, 
and ali losses, charges, costs and expenses for personal injuries to or deaths of its 
passengers and employees, and (2) as to other persons and their property and as to tiie 
Interchange Tracks and appurtenances, the cost of such loss, damage, injury and/or 
death shall be equally apportioned between tfie Parties hereto. 

In the event of loss, damage. Injuryor death from any other cause, or in 
the event the cause of such loss, damage, injury or death cannot be detemnlned. (1) 
each Party hereto shail bear all loss, damage and injury to fts own property (except the 
Interchange Tracks and their appurtenances) and property in ite custody, and ali losses, 
charges, costs and expenses for personal injuries to or deattis of ite passengers and 
employees, and (2) as to other persons and tiieir property and as to ttie Interchange 
Tracks and their appurtenances, the cost for such loss, damage, injury and/or deatii 
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shall be equally apportioned between the Parties hereto; provided, however, ttiat if the 
equipment and/or employees of onty one Party hereto is involved, said Party shall bear 
flie entire cost of such loss, damage, injury and/or deatti. 

Any k>comobve, train or ottier equipment used or operated by either Party 
hereto on the Interchange Tracks shall for the purposes of this Agreement be deemed 
to be tiie tocomotfve, t ^ l n or other equipment of sudi Party whettier owned by it or not. 

Anything hereinbefore In tills Section to the contiBry notwrithstending, no 
Party Shan have any daim against tiie ottier Party for Loss and Damage caused by or 
resulting fi^m Interruption of or delay of such Party's operations or business activities. 

Each of the Parties hereto covenante and agrees ttiat it will forever 
indemnify and save hamnless the otiier Party, its successors and assigns, from and 
against any and all liability or claims for damages, coste and expenses herein assumed 
by each of them; PROVIDED, HOWEVER, tfiat the Party Iteble, in whole or in part, as to 
any claim or suit filed against ttie other Party shall b© given prompt notice ttiereof and 
ttie opportunity to join in or teke over, as may be appropriate, ttie defense and 
settlement of such claim or suit No settlement which would result in one Party's 
payment of in excess of Fifty Thousand Dollars ($50,000) shall be made by either of the 
Parties without ttie autiiority ofthe other Party. 

All releases taken pursuant to tiie settlement of claims or suits Involving 
joint liabilities shall include all Parties hereto Involved, and copies shall be fumished to 
each of them. 

Nothing in this Agreement shall a d to prohibit any Party from bringing suit 
against persons or companies not Parties hereto If ads of said persons or companies 
were tiie sote or partial cause of damages to that Party. 

Section 7. This Agreement shall teke effedl as of the date herein first 
written, and shall continue In full force and effect until terminated by either Party on not 
less than thirty (30) days prior written notice to other Party. 

Section 8. This Agreement shall constitute the complete agreement 
concerning ttie delivery of interchange traffic between the Parties and shall be binding 
upon and inure to the benefit ofthe Parties and their respeded successors and assigns. 
Any change or amendment hereto must be mutually agreed to in writing by the Parties. 
This Agreement is solely for the benefit of the Parties hereto, and nothing contained 
herein shall be considered to create any right to any third Party. 
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IN WITNESS WHEREOF, ttie Parties have caused tWs Agreement to be 
executed In duplteate as of the date first above written. 

UNION PACIFIC RAILROAD COMPANY PIC RAILROAD LLC 

. . ^ t ; 4 ~ - B > ^ 4 ^ ^ 

G:\Lav),-v:onlracl\C18428\004.doc 

file://8428/004.doc
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ADDENDUM TO UP.PIC INTERCHANGE AGREEMENT 

This Addendum to UP-PIC Interchange /\greemsnt dated as of April 24,2009, Is 

entered Into between Union Pacific Raiiroad Company (UP) and PIC Railroad. Inc. 

(PICR). 

R E C I T A L S 

WHEREAS, UP and PIC Railroad, LLC entered Into a UP-PIC Interchange 

Agreement as of Juty 31,2008, for interchange of traffic at Iron Springs, Uteh; and 

WHEREAS, the PICR's corporate name was incorredly steted in that July 31, 

2008 UP-PIC Interchange Agreement as PIC Railroad, LLC; and 

WHEREAS, UP and PICR desire to execute an Addendum to tiie UP-PIC 

Interchange Agreement tiiat corredly designates PICR's corporate name. 

NOW, THEREFORE, In consideration of tiie mutual covenante contained In this 

Addendum and In the UP-PIC Interchange Agreement, UP and PICR hereby agree as 

follows; 

1. Al! references in the UP-PIC Interchange Agreement to PIC Railroad, LLC 

shall be changed to PIC Railroad, Inc. 

2. This Addendum shall be permanentiy atteched to tiie UP-PIC Interchange 

Agreement; and 

3. Al! other provisions ofthe UP-PIC Interchange Agreement shall remain in 

flitl force and effed. 

Addendum to UP-PIC l/C Agreement -1 -
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WHEREFORE, authorized representatives of UP and PICR have signed tills 

Addendum below. 

PlC RAILROAD, INC. UNION PACIFIC RAjf-RPAD COMPANY 

Bv: 9 / d C i ^ Bv: / i f t j ^ - ^ ^ ^ 
Titie: C G O Titie:'^^<'?^^»^'^ (U/tar ' r o o i f i ' U - ^ 

Addendum to UP-PIC l/C Agreement 
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LAIV OFFICE 

THOMAS £ MCEARLAND, PC. 
208 SOUTH LASALLE STREET - SUITE 1890 

CHICAOO, ILLINOIS 60604-1112 
TELEPHONE (312) 236-0204 

FAX (312) 201-9695 
mcfttrlaHd@aol.com 

TktOMAS E MCB^RLAND 

August 14,2006 

Bv UPS ovemight mail 

Vemon A. Williams, Secretaiy 
Surface Transportation Board 
Case Control Unit, Suite 713 
1925 K Street, N.W. 
Washington, DC 20423-0001 

^ / ^ ^ ^ 

Ofncs of Proceedings 

AU.J 1 5 7.006 

„ Partof 
Public Record 

Re: Finance Docket No. 34896, PIC Railroad LLC - Leate and Operation Exemption 
~ Urdon Pacific Railroad Compam Between Iron Springs and Iron Mountain, UT 

Finance Docket No. 34897, Iron Bull Raitroad Company LLC - Operation 
Exemption - PIC Railroad LLC Between Iron Springs andiron Mountain, UT 

Dear Mr. Williams: 

Enclosed please find an original and 10 copies of Verified Notices of Exemption Under 
49 C.F.R. 1150.31, for filing with the Board in the above referenced matter. 

Also enclosed is $3,000 for the filing fee. 

Very truly yours, 

Thomas F. McFarland 
Attorney for Applicants 

TMcF:kl;em::wp8.Q\l !tbl 

cmvsj) 
ii 2O0S 

FILED 
.'^'Jj i S 2006 

^ SURFACE 
TRANSPORTATION BOARD 

mailto:mcfttrlaHd@aol.com
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

PIC RAILROAD LLC - LEASE AND 
OPERATION EXEMPTION - UNION 
PACmC RAILROAD COMPANY 
BETWEEN IRON SPRINGS AND IRON 
MOUNTAIN, UT 

IRON BULL RAILROAD COMPANY LLC 
~ OPERATION EXEMPTION ~ PIC 
RAILROAD LLC BETWEEN IRON 
SPRINGS AND IRON MOUNTAIN, UT 

FINANCE DOCKET 
NO. 34896 

FINANCE DOCKET 
NO. 34897 

VERIFIED NOTICES OF EXEMPTION 
UNDER 49 C.F.R. § 1150.31 

PIC RAILROAD LLC 
554 South 300 East, Suite 250 
Salt Lake City, UT 84111 

IRON BULL RAILROAD 
COMPANY LLC 

P.O. Box 1339 
Cedar City. UT 84721 

AppUcants 

By: THOMAS F. McFARLAND 
THOMAS F. McFARLAND, P.C. 
208 South LaSalle Street, Suite 1890 
Chicago. IL 60604-1112 
(312)236-0204 

Attorney for Applicants 

DATE FILED: August 15,2006 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

PIC RAEJROAD LLC - LEASE AND 
OPERATION EXEMPTION - UNION 
PACIFIC RAILROAD COMPANY 
BETWEEN IRON SPRINGS AND IRON 
MOUNTAIN, UT 

IRON BULL RAILROAD COMPANY 
LLC - OPERATION EXEMPTION ~ PIC 
RAILROAD LLC BETWEEN IRON 
SPRINGS AND IRON MOUNTAIN, UT 

FINANCE DOCKET 
NO. 34896 

FINANCE DOCKET 
NO. 34897 

VERIFIED NOTICES OF EXEMPTION 
UNDER 49 C.F.R. § 1150.31 

Pursuant to 49 C.F.R. § 1150.31, et seq. and 49 U.S.C. § 10502(a), PIC RAILROAD LLC 

(PICR) hereby provides notice of an exemption from 49 U.S.C. § 10901 for its lease from Union 

Pacific Railroad Company (UP) and operation^ of a rail line known as the Comstock Subdivision 

that extends between Milepost O.I at or near Iron Springs and Milepost 14.7 at or near Iron 

Mountain, a distance of 14.6 miles in Iron County, Utah ("the Rail Line"). 

In addition, IRON BULL RAILROAD COMPANY LLC (IBR), pursuant to the same 

regulations and statute, hereby provides notice of an exemption from 49 U.S.C. § 10901 for its 

operation of tlic Rail Line pursuant to an operating agreement with PICR. 

The Rail Line is depicted on a map that is attached hereto as Appendix 1. 

-' Although PICR will enter into an agreement whereby Iron Bull Railroad 
Company, LLC (IBR) will operate the Rail Line, PICR seeks an exemption for operation for its 
residual common carrier obligation to operate tiie Line in the event tiiat IBR were to cease 
operations. 
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The Notice in Finance Docket No. 34897 is related to a Verified Notice of Exemption 

from 49 CJF.R. § 1180.2(d)C2) fried on the same date in Finance Docket No. 34898, Michael R. 

Root - Continuance in Control Exemption ~ Iron Bull Railroad Company LLC, wherein Mr. 

Michael Root has provided verified notice under the class exemption for common control of 

noncontiguous rail lines at 49 C.F.R. § 1180.2(d)(2) of an exemption from 49 U.S.C. § 11323 for 

his continuance in control of IBR when IBR becomes a rail canier. 

INFORMATION REOUIRED BY 49 C.F.R. 8 115033 

(a) The full name and address ofthe applicants; 

The full name of applicant in Finance Docket No. 34896 is PIC Railroad LLC. 554 South 

300 East, Suite 250, Salt Lake City, UT 84111. The full name of applicant in Finance Docket 

No. 34897 is Iron Bull Railroad Company LLC, P.O. Box 1339, Cedar City, UT 84721. 

(b) The name, address, and telephone number ofthe representative ofthe applicant who 
should receive correspondence; 

Applicants' representative is Thomas F. McFarland, Thomas F. McFarland, P.C, 208 

South LaSalle Street, Suite 1890, Chicago, IL 60604-1112. (312) 236-0204, 

(c) A statement that an agreement has been reached or details about when an agreement 
will be reached; 

An agreement between PICR and UP has been reached for PICR's lease ofthe Rail Line 

An agreement has been reached between PICR and IBR for IBR's operation ofthe Rail Line. 

'Uiidef tKe'teimsof "the abdvel-efereric'ed agreements,'PTCR" will remiun in titleto'all rights and" 

shall be subject to all obligations under the lease ofthe Rail Line between PICR and UP even 

though PICR has entered into an agreement with IBR relating to operation ofthe Rail Line. 

-3-



EXHIBIT F 
Case 2:ll-cv-01176-CW Document S-3 Filed 12/19/11 Page 6 of 11 

(d) The operator of the property: 

IBR will operate the Rail Line. PICR will have a residual common earner obligation to 

operate the Rail Line. 

(e) A brief summary of the priyfosed transaction, including: 

(1) The name and address ofthe railroad transferring the subfect property, 

The Lessor ofthe Rail Line is Union Pacific lUiilroad Company (UP), 1400 Douglas 

Street, Omaha, NE 68179. 

(2) The proposed time schedule for consummation ofthe transaction, 

The proposed lease and operation are scheduled to be consummated no earlier than seven 

days after the filing of these Verified Notices. 

(3) The mile-posts ofthe subject property, including any branch lines, 

The Rail Line extends between Milepost 0.1 at or near Iron Springs and Milepost 14.7 at 

or near Iron Mountain in Iron County, UT. 

(4) The total route miles being acquired; 

A total of approximately 14.6 miles of rail line are proposed to be leased and operated. 

(f) A map that clearly indicates the area to be served, including origins, termini, stations, 
cities, counties, and States; and 

The required map is attached hereto as Appendix 1. 

(g) A certificate that applicant's projected revenues do not exceed those that would 
qualify it as a Class III carrier. 

' The'tequired cehificateis'attache'd to these Verlfied'Notices as Apperidix 2. 

VERIFICATION 

A verification ofthe fricts in this Notice is attached as Appendix 3. 
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CAPTION SUMMARY 

The caption summaiy required by 49 CF.R. § 1150.34 is attached to these Verified 

Notices as Appendix 4. 

LABOR PROTECnON 

By virtue of 49 U.S.C. § 10901(c). no labor protective conditions are to be imposed in 

regard to tiie proposed lease and operation. 

ENVIRONiSIENTAL AND MSTORIC CONSIDERATIONS 

By virtue of 49 C.F.R. § 1105.6(c)(2)(i) and § 1105.8(b)(1), no environmental or historic 

reporting is required for the proposed lease and operation. 

CONCLUSION 

WHEREFORE, the Board should publish these Verified Notices in the Federal Register 

within 30 days of its filing. 

Respectfiilly submitted. 

PIC RAILROAD LLC 
554 South 300 East, Suite 250 
Sah Lake City. UT 84111 

By: 

DATE FILED: August 15,2006 

IRON BULL RAILROAD 
COMPANY LLC 

P.O. Box 1339 
Cedar City. UT 84721 

Applicants 

THOMAS F. McFARLAND 
THOMAS F. McFARLAND. P.C. 
'20g^duth" LaSaUe^tireet; Suite-1890 
Chicago, IL 60604-1112 
(312)236-0204 

Attorney for Applicants 
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Finance Docket No. 34896 
Finance DocketNo. 34897 

APPENDIX 2 

qERTIFICATIOIH 

THOMAS F. McFARLAND, on oath, states that tiie projected revenues of PIC Railroad 

LLC and Iron Bull Railroad Company LlC, as a result ofthe lease and operation in these dockets 

would not exceed those that would qualify them as Class 10 rail carriers. 

OFFICIAL SEAL 
.KATHIYN LENHAN 

NoHiy Public • Stata Of nnoli 
My Conunission &ipirea Jinuwy 89,2010 
> * i » ^ . i ^ * ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 1 ^ ^ ^ . 

I Vwv\/v>»s/i p-, |,/V\ C' '" '»AA>-'^.*-\/S, 

Thomas F. McFarland 

SUBSCRIBED and SWORN 
tobeforemeti:usl4* 
day of August, 2006 

Notary Public 

My commission expires: i/^/jLH^ 
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STATE OF ILLINOIS 

COUNTY OF COOK 

) 
) SS: 
) 

Finance Docket No. 34896 
Finance DocketNo. 34897 

APPENDIX 3 

VERIFICATION 

THOMAS F. McFARLAND, being duly swom on oath, deposes and states that he has 

read the notices in tiiese dockets, that he knows the contents thereof, and that the facts therein 

stated are true and correct. 

OFFIOAL SEAL 
.KATHLEEN LENHAN 

PJoiary Publie • Slate Of DliMis 
My Conunission Eipiros Jwiuaiy 29,2010 

' ^ ^ ^ • ' . ^ » i ^ * i ^ ^ » . . ^ . ^ ^ ^ ^ ^ ^ fc^^^^^M^ 

'fu-^wv*^ f-- vv\cff^Jj^^^-\L 

Thomas F. McFarland 

SUBSCRIBED and SWORN 
to before me this M"" 
day of August, 2006. 

Notary Public 

My commission expires: U ^ / J L » I O 
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Finance DocketNo. 34896 
Finance DocketNo. 34897 

APPENDIX 4 
CAPTION SUMMARY 

SURFACE TRANSPORTATION BOARD 
NOTICE OF EXEMPTION 

(Finance Docket No. 34896) 
PIC RAILROAD LLC 

- LEASE AND OPERATION EXEMPTION •• 
UNION PAQFIC RAILROAD COMPANY 

BETWEEN IRON SPRINGS AND IRON MOUNTAIN, UT 

(Finance DocketNo. 34897) 
IRON BULL RAILROAD COMPANY LLC 

- OPERATION EXEMPTION -
PIC RAILROAD LLC 

BETWEEN IRON SPRINGS AND IRON MOUNTAIN, UT 

PIC Railroad LLC (PICR). a noncarrier, has filed a notice of exemption from 49 U.S.C. 
§ 10901 to lease from Union Pacific Railroad Company and operate a rail line known as the 
Comstock Subdivision extending between Milepost 0,1 at or near Iron Springs and Milepost 14.7 
at or near Iron Mountain, a distance of 14.6 miles in Iron County, UT (the Rail Line). 

Iron Bull Railroad Company LLC (IBR), a noncarrier, has filed a notice of exemption 
from 49 U.S.C, § 10901 for its operation ofthe Rail Line pursuant to an operating agreement 
with PICR. 

The notice in Finance Docket No. 34897 is related to Finance Docket No. 34898, Michael 
Root - Continuance in Control Exemption - Iron Bull Railroad Company LLC, wherein Mr. 
Michael R. Root seeks an exemption from 49 U.S.C. § 11323 for its continuance in control of 
IBR upon IBR becoming a rail carrier. 

Any comments must be filed with the Board and must be served on applicants' 
repre.ser.lalive, Thomas F. McFarland, Thomas F. McFarland, P.C, 208 South LaSalle Street, 
Suite 1890, Chicago, IL 60604-1112, (312) 236-0204. 

These notices of exemption are filed under 49 C.F.R. § 1150.31. If the notices contain 
false or misleading information, the exemptions are void ab initio. Petitions to revoke the 
exemptions under 49 U.S.C. § 10502(d) may be filed at any time. The filing of a petition to 
revoke will not automatically stay the transactions. 

(SEAL) By the Board 
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EXHIBIT D 
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37289 SERVICE DATE - SEPTEMBER 14,2006 

DO 

FR-4915-01-P 

DEPARTMENT OF TRANSPORTATION 

Surface Transportation Board 

[STB Finance DocketNo. 34896] 

PIC Railroad LLC—^Lease and Operation Exemption—Union Pacific Railroad Company 

[STB Finance DocketNo. 34897] 

Iron Bull Railroad Company LLC—Operation Exemption—^PIC Railroad LLC 

In STB Finance DocketNo. 34896, PIC Railroad LLC (PICR), a noncarrier, has 

filed a verified notice of exemption under 49 U.S.C. 1150.31 to lease from Union Pacific 

Railroad Company (UP) and operate a rail line known as the Comstock Subdivision, 

extending between milepost 0.1 at or near Iron Springs and milepost 14.7 at or near Iron 

Mountain, a distance of approximately 14.6 miles in Iron County, UT. 

In STB Finance DocketNo. 34897, Iron Bull Railroad Company LLC (IBR), a 

noncarrier, has filed a verified notice of exemption under 49 CFR 1150.31 for its 

operation ofthe rail line pursuant to an operating agreement with PICR.' 

The transactions were scheduled to be consummated on or shortly after 

August 22,2006, the effective date of these exemptio.as (7 days after the exemptions 

were filed). 

' Although PICR will enter into an agreement whereby IBR will operate the line, 
PICR also seeks an exemption to operate to fulfill its common carrier obligation in the 
event IBR were to cease operations. 
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STB Finance Docket No. 34896, et ^ 

The transactions are related to STB Finance DocketNo. 34898, Michael R, Root 

and Albany & East̂ yn Railroad Companv—Continuance in Control Btemption—^Iron 

Bull Railroad Companv LLC, wherein Mr. Michael R. Root and Albany & Eastem 

Railroad Company will continue in control of Iron Bull Raiiroad Company LLC (IBR), 

upon IBR becoming a rail carrier as a result ofthe transaction in STB Finance Docket 

No. 34897. 

PICR and IBR certify that their projected annual revenues as a result of these 

transactions will not exceed those that would qualify them as Class III carriers and will 

not exceed $5 million. 

If the notice contains false or misleading information, the exemptions are void ab 

initio. Petitions to revoke the exemptions under 49 U.S.C. 10502(d) may be filed at any 

time. The filing ofa petition to revoke will not automatically stay the transactions. 

An original and 10 copies of all pleadings, referring to STB Finance Docket Nos. 

34896 and 34897. must be filed with the Surface Transporiation Board. 1925 K Street, 

N.W., Washington, DC 20423-000!. In addition, one copy ofeach pleading must be 

served on Thomas F. McFarland, 208 South LaSalle Street, Suite 1890, Chicago, IL 

60604-1112. 

Board decisions and notices are available on our website at 

"WWW.ST13.D0T.GOV. 

http://WWW.ST13.D0T.GOV


EXHIBIT F 
Case 2:ll-cv-01176-CW Document S-4 Filed 12/19/11 Page 4 of 4 

STB Finance Docket No. 34896, et ^ 

Decided: September 8,2006. 

By tiie Board, David M. Konschnik, Director, Office of Proceedings. 

Vemon A. Williams 

Secretary 



EXHIBIT F 
Case 2:ll-cv-01176-CW Document S-5 Filed 12/19/11 Page 2 of 19 

WULTMCK OPawnNG ABRaMENT 

CMLMMdaODrpemtion 

and 
Utah Soimnrn IMnia i l CMnpniv, LLC 

This RailTtack OperaHng Apeemem CAsreemenf) dated January 20,2021 (the 
"EHeetive One"), is made md entered bito betmnen CML METALS CORPORATION, a Utah 
Conioratian ("CML'), as "Lessee," and UTAH SOUTERN RAILROAD COMPANY, LLC rUSRR"), a 
Utah Corporatiort, as "Rail Operator", cotteedvely the "Parties." 

RECnTALS 

A. CML is the Lessee of the Unlan Pacfflc ("UP") rail Une known as the comstock 
subdivision, extending between milepost 0.1 at or near Iron Springs, tJtah and milepost 34.7 at 
or near Iran Mountain, Utah, a distance of approximately 14.6 miles, located in iron County. 
Utah (the "Trade"), with rights to certain other trades in the viclntty (theTrackand the other 
trades to which CML has rights are sometlmas refarrad to herein as tlie "Prqiact"). A mpy ofthe 
UP Lease la attached hereto as Bdilbit "A," and a map showing the location ofthe Tndi is 
attached hereto as Exhibit "B." 

B. USRR desires to operate, and handle day-to-day maintenance and repair of the 
Track on behalfof CML on the termsaet forth in this Agreement In accordance with FRACIassZ 
Standards. 

C. CML desires to engage USRRforthe purpose of suittchlng, operating, 
maintaining and repairing the Track on behalf of CML subject: to the temfis, conditions and 
provisions ofthis Agreemem, 

NOW THEREFORE, liar good valuable consideration, the Parties agree as fallows: 

Article 1. Definitions 

l-OO P?fJn|t;ions. As used in this Agrssmant, tha following tenns shall liave the 

following definitions: 

. -... a. . . . "Applicable Laws" shall mean all current and future laws, statutes, rules, 
regulations, ordinances, directives, covenants, easements, end restrictions of record, pennits, 
and requirements of all municipal, state and federal authorities, including but not limited to the 
Surface Trensportation Board, the Utah Public Utilities Commission, the federal Raihoad 
Administration, the Federal Emtrioyees Liability Act, Wbricer's Compensation, now or later in 
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force, hduding bnt not Iimltad to, Envfronmental Laws, the raqidnments ofthe ieeal lira 
dqartment end any applhabie Insurance ondenwrtter (fire or othvwtae) or ratbtg bureau 
retatbig In any manner to the use, occupancy or operation of the Itade (Induding but not llffllted 
to matters pertalnb« to: (1) refiroed opeiBtors; (il) raSread safety; (ml the transportadon a n d ^ 
atoiege of goods, products or any otherftems In or on rail can; (iv) industiial hygiene; (v) 
occupational aafety and health; fvl) fire safety; ^ environmental oondMons on, in, under or 
aboutthe Trade, induding soil end groundwater oonifltions; end (vW) the loe, feneration, 
manufacture, preducHon, Instalbrtlon, melntenance or removel, transportation, storage, spM or 
raiease of any Haardous Substance or storage tank, now In eftet or which may hereeftar eeme 

Into effaet (Induding retroflts or changes In building and health and safety oodes],«nd whtf her 
or not reflecting a change tn poHey from any prevtously existing policy, 

fa. "Asslgnmsn" shall mean any asaignmenti transfer, mortgage, or other transfer 
or encumbrance ofthis Agreement whether voluntarily or by operadon of law. 

c. "Envimnmental Laws" shail mean ali eunrent and future federal, state, local, or 
municipal laws, rules, orders, regutations, statutes, oRUnanees, eades, decrees, or requirements 
of any government authoiity regulating, reiatingto, or hnpeslng liabilitv or standards of conduct 
coneernlng any Hazardous Substance, or pertaining to oocupattanat health or industrial hygiene, 
occupadonal or environmentai conditions on, under, or about the Project, as now or may at any 
iater time be in effect; indudlqg witiiout HmltBtian, the Comprehensive Envlronmennt 
Response, Compensation and Uabllity Act; the Resource Conservation and Reoovery Act, the 
Clean Water Act. the Hazardous IMaterlels Transportations Act, the federal laws end regulations 
goveming the storage and transportation of hazardous materials by rail, the Superfund 
Amendments and Reauthorization Act, the Emergency Planning and Commuimv Rlghtto Know, 
the Occupational Safety and Health Act, together with any amendments of or regulations 
promulgated underthe statutes cited aixive and any other federal, state, or local law, statute, 
ordinance, or regulation now in effect or iater enacted that pertains to occupatlonat health or 
Industrial hygiene laws, ordinances, or regulation relate to Hazardous Substances on, under, or 
about the Project, or the regulation or protection of the environment, including ambieRt air, 
soil, soil vapor, groundwater, surface water, or land use. 

d. "Event of Defaults shall mean any one or more of tiie events or occurrences set 
' forth in Section 11.00 ofthe Agreement. 

e. "Hazardous Sutistance" shall mean any product, substance, chemical, material 
or waste whose presence, nature or quantity and/or intensity of existence, use, manufacture, 

• disposal, transportation,splilrreieaaeorafiect,--enherbyltselFor{ncombinalionwtthother 
materials which Is either (I) pountiaHy injurious to the publie health, safety or welfare, the 
environment, the Track; or the Project- (II) regulated or monitored by eny govemmental 
authortty; or (III) a basis for liability of CML or USRR to any govemmental agency orthird party 
under any eppficable Statute or common law theory. Hazardous Subsunce shall biciude but not 
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be Kmhed to: (I) those subctenees mehidedwWiin the deflnMons of "hatardous subiianee," 
"haanlaus waste," "hazardous metarla^" "toidc substance," 'aoRd waata," or '^ l lu tant or 
contaminants in or under any other Envhonmental law; 01) those sufaataneas listed In the United 
Stales DapartmentofTranspartatlon (DCFT), or by the emriranmentel Pratedfen Agency, or eny 
sueeassor agency, as hazardous cubstanoas; on) ether subsaneestinateriri, and irastas that are 
or become regulated or dnslfled as hezardous or toxic underfsdeni, state, or local laws or 
regulations; and {iv} any material, waste, or polychlorinated biphenyl designatad as a hazardous 
substance, a flammable explosive/ or a radloBcHve meterlal. 

f. "Hazardous Substance Condition* shall mean the ooeurranfie or discovery of any 

deposit, spill, seepage, release or any ether condition Invoiving the prosenee of or a 

eontaminatien by fiazardous Substance, in, underorabouttheTnedt, Project, end/or eny rail ear 

on the Track as the case may lie. 

g. "Reportable Use" shall mean: (I) the installation or use of any above or below 
ground stonage tank; and (11) the generation, possession, storage, use, transportation, or 
dispasBl of a Hawrdous Substance that requires a permit ftom or with respect to which e report, 
notice, registration or business plan Is required to be filed wtth any govemment euthortty, 
including USRR's being respanslble forthe presence in, on or about the Track of a Hazandous 
Substance with respect to which any Applicable Laws raqub« that a notice be given the persons 
using, entering or oocupylngthe Track or neighboring properties. "Reporteble Use" shall not be 
interpreted to limit the reporting of eny Hazardous Substances under this Agreement to a 
"Reportable quentity" underthe Environmental taw. 

h. "Rules and Regulations''shall mean the rules and reguiaclons for the operation 
as esttbllslied and issued by CML, as amended from time to time. The Rules and Regulations 
are attached as Exhibit " C hereto and incorporated herein by tiiis reference. 

i. 'USRR's Related Parties" shall mean USRR's employeas, officers, directors, 
agents, contractors, invitees, licenses, vendors, shippers, customers and any other individuals 
related by business or otherwise to USRR. 

Articie'2. Track fan Project 

2.00 Trapk. CMI. will ailov/ USRR to usa the Track on the terms, provisions and 
conditions set forth in this Agreement. 

2.01 Sg] ]gg i | jg t^ for the firstyear,thescope of work as provided In Exhibit E,-
shall be completed on or beforeJft'^l 2 0 .20U, CML shall rehabilitate and upgrade the 
Track to a FHA C3tas 2 Standard. 

Artide 3. Use and Cendttien of Track 

3 
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responsiUe during the temi of this Agmmentfbr the operation, mamtenance and repair ofthe 
IhKk. Czcept as otherwilsepiowMed In this Agreements in BWrfttanagreonentbetanranllMR 
and CMU USRR shall te solely responsibie far all a»ta and expenses Incurred In oonneettan with 
the ufMratiun, meintenence and repair of the Track. In carrying oitt IB duties end 
responslbOIUes hereunder, USRR shall tae pemittted to use the Tiwdtfortheawltddng of rdl 
cars, to conduct maintenance and repeir of the trade end the track bed, and for no otiier use or 
purpose whatsoever (the 'Pennitted Use"). 

3.01 ProhlhltBd AcHvmes. USRR shaH not use or BennH: tiie use of the Track in 
any way or manner that creetes or thraetans to create wasK or a nuisance, orthat disturbs, 
Intenrupts or Interferes wKh CML or other CML pre-epproved oecupenta ofthe line or to the 
neighboring premises or properties. 

3.02 ResoonslblfitvforRall Cars, in Bonneetlon wtth the operation ofthe Track, 
rail cars win be provided by CML Once rail cars or a unittrain is consigned, delivered, or 
otiierwise placed on the trade fbr biterchange, the rail can ami ti»ir contents shall be deemed 
to be deDverad to USRR and USRR assumes full responsibility for all loss or damage to tiie rail car 
and Its contents thatoccurs while the rail cer te on the track or otiwnvise fn the custody and/or 
control of USret, until the rail car Is delivered to Union Pacific at Interchange. CML shall nave no 
responslbinty or fiablllty whatsoeverfbr rail cars ontheTrack unless, as the result of netflgence 
or intentional act on the part of CML resulting in the loss or damage of said railcars. 

3.03 Rules apdRaeulatiop?. CMLmayfrom timetotimecreate,establish, 
enact, amend, modify or change the Rules and Regulations, within CML's sole and absolute 
discretion induding, but not limited to, rules and regulations for the management, saftty, care, 
and cleanliness of the area, the grounds, and the preseraation of good onler. USRR agreesthat 
it will abide by, keep, and observe ali of the Rules and Regulations. USRR acknowledges CML's 
absolute authortty to establisii, create and amend the Rules and Regulations. If, however, the 
amended Rules and Regulations ere found unacceptable to USRR then USRR shall have the right! 
to negotiate terms acceptable to both parties. If no agreement can be reached, the USRR shall ' 
have the right, via thirty-day written notice, to terminate tills agreement. 

Article 4. Operations 

4-OC Deiiverv9f|^|it;:arji. USRR shall communicate end coordinate wtth UP 
forthe timely pldtupand/ordetivery of ran cars iDlarid from the rait line.' U9tR shall use all 
reasonable efforts to coordinate with UP to comply witii the pickup and/or deTivery times 
requested by CML. 
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4.01 SwUehlne WyH caw. USRR shall, at USRR's sote cost and expense, swRch 
or ceuse to be switched ail ran can and unit trains delhreredtD, stored, or ottwnMse ptaced at 
the Interdiange tracks wMiln e reasonaUe amount of time. 

AJOB. Ralil̂ HiBmBtiMBa. USRR shall atall times, at USRR's sola cost and 
expense, mabdain raU toeomotives hi good workliv order ouf eoncHtion b> cemplianee with 
eppIieablelawsreadytDprevldetheswItchingsenfleespunuanttothlsAgraenient Oneethe 
Thick is upgraded, UPmayallowlts kioomotivesto be operated overthe Trade. Forthe 
movement of up to and Induding 2JQ mlllhin tons ef meterfal annually, USR tooomoUves shall be 
used. Forthe movement of materiel beyond 2.0 mlllkm Ions on en annuel basis, It shall be at 
CML's discretion whetiier USRR or UP hieomettves will be used. Accordingly, CML shall provide 
written direction to USRR reganllngthe use of iocomotive power. 

4.03 OttiaratinBAutiioriti/. CMLwIilfBeeNotioeefExemptionattheSTBfor 
hs acquisition of tiie rail Una by iaasefram UP and its operation. USRR will flie a Notice ef X 
Exemption atthe STB fbr its operation ofthe rait line by operating agreement vdth CML -Those 
filings made be made jointly If CMLand USRR so agree, in the ewant that the Operating 
Agreement were to be tawfkiliy terminated, or expires by its terms, USRR agrees thet It will 
promptiy flle at the STB fbr authority to discontinue rail service overthe Une. 

4.04 USBOBCflillSLaatttlL USRR shall provide CMLfull access to ali units 

trains/cars handled at the interchange point, along the Track. ' 

ArtieleS. Term 

5.00 Tenn. The Initlal term ofthis Agreement shall commence on the 
Effectiva Date ofthis Agreement end shall expire July 31,2013 (tiie "Term"). This Agreement 
shall be automatically renewed thereafter for successive one (1) year terms (each, a "Renewed 
Term") unless either party gives written notice to the other party et least sixty (60) days prior to 
the expiration ofthe Term or any Renewed Term that the Agreement shad not be renewed 

Articles. Fees 

^^^ Per Car Fee. As compensation fbr tts services iiereunder, USRR alialj be 
compensated by CML based upon the number of rail cars handled by USRR. Tire per-car rates to 
be paid by CML to USRR are set forth on Exhibit "D" of this Agreement. The schedule of rates 
set forth on Exhibit "D" may be modified or amended upon the written consent ef both Parties. 
USRR will submittD CML-allst of cars handled eachmonth^on an Itemhed involoer CML agrees--
to pay such monthly invoices wtthln 30 days of receipt. 

6.01 USRR's Books and eeearrii!. USRR Shall keep and maintain full, complete, 
and appropriate books and records of all care handled ftwn tiie Trade in accordance wltti 
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generally accepted accounting prlndplas. Not mora often thm once per calendar year, CML 
shell have tiw rlghtto audit USRR's books and records reteting to USRR's operstionef the Track 
fbr tiie purpose of verlfVlngtiie number of raO cars vaported by USRR IS having been hWKfled by 
USRR. ThePertiesshelle^usttiieemountapeklarawedbyCMLirsadiBudltshowstiietttie 
number ef rell cers handled by USRR was inconrecUy reported by USRR. If sudi audit dtadoses 
tint USRR has overstated tiie number of rail can handled by IfiRR by two percent (2X) or more 
as to any gtven pertod, USRR shall pay tiw reasonable cost of such audit and shall ImmedlBKly 
refljnd tiie emoum due to CML whh interest thereon from tiie date luch amount was pshi by 
QMLatthe rate of twelve penent (12X) per annum. 

Artide?, MeintanBRCB and Repair 

sole cost and expense: 
(a) Inspect tiie Trade weekly and notify CML montiily In writing of any 

mahitenance and/or repair required to operate safely on the Track. 
All work shall be in eceortiance with FRA Qass 2 Standards. 

(b) Provide noraial maintenance and repair work on the Track. For 
work deemed outside the scope of normal melntenance and repair, 
USRR shall provide CML written notification Indudins, but not 
limited to the option of completing the neeesseiy work at CML 
expense. CML may at itfs discretion hire a third-party to complete 
the necessary work. 

|c) On an annual basis, contract a third-party, agreeable to USRR and 
OMW forthe purpose of controlling potential overBrowth of 
vegetation on or around the Track. 

Artide a. Insurance; indemnity 

B.QO USRR's Insurance. USRR stiall obtain, keep in full force and effect, and 
provide to CML wrhten evidence of tiie insurance required under this Agreement insurance 
required hereunder shail be in companies duly licensed to transact business In Utah and 
maintaining during the policy term a "General Policyholders Rating" as sat fortii in the most 
current Issue of "Best's Insurance Guide' acceptable to CML. USRR shall not do or permit to be 
done anything which shall Invalidate the insurance policies set forth herein. USRR shall cause to 

- bedeliverad to CML certified copies of poilcles of such insurance of certificates evidencing the - _ . 
existence and amounts of such Insurance witii the insured's and toss payable clauses as required 
by this Agreement USRR shall neme CML es an additional hisured on all their policies. No such 
policy shall be cancel^le or subject to modification except after thirt/ (30) days prtor wrltisn 
notice to CML. USRR shall, at least tiiirty (30) days prior to the explratton of such potldes. 
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fumUi CML with evMenoe of renewab;, certificates or "bmiranoB binders" evidendng nnewel 
theraof, or CML may order such Insuranee and charpethc casttheraoFto USRR, which amount 
shall be payable by USRR to CML upon denund. 

gJll Uafaiitev Insuranee. USRRshall obtain end keep In farce durlngthettrm 
of this Agreement a Cemprehenshre Commerdal Generri Liability poBey of bisunnee protecting 
USRR, and namingCML as additional insured, egelnst claims far bodily bijuryi per» i» l Injury* 
and property demage besed upon, kwoMngf or arising out ofthe user operation, mabitanance 
or repair of tiie Track, Oneluding but not limited t o fires, chemleai spNIa, seepage or other 
Hazardous Substence Conditions] and.ali areas appurtenant or adjseent thereto, inchiding araes 
used in eemmon with other at the Prplect Sudi insurance shal) be on an ocourranee bads 
provkiing single limit coverage In en amount not less than $5,000,000 per occurrence with an 
"Additional Insured-Managers or Contracts of Premises' Endorsement and contain the 
*Am«idment of the Pollution Eadusion" fbr daraege caused by heat, smoke, or fiimes from a 
hostile fire. The policy shall net contain any intr8*insured exduslon as between insured persons 
or oTBanizations, but shall indude coverage far Uabllity assumed under this Agreement as an 
"insured contract" for ths performanoe of USRR's hidemntty obligation under this Agreement. 
CMLshall have the right to Increase reqidred minimum limits not to exceed $7,500,000, es It 
deems necessary, via written notice to USRR. Additionally, railroad employees of USRR will be 
covered underthe Federal Employers Uabllhy Act (FELA). 

8.02 Amp Uab|«tv In^urepce. USRR shall carr/automobHe (Induding vehicular 
Uabllity) Insurance with a minimum combined single limit of $1,000,000 covertly all .owned, 
hired, and non-owned autos, vans, trucks, and any ottier vehides entering the Project and/or 
driving within ProjKt on USRR's behalf. CML shall be nemed as an additional Insured on ail such 
policies. CML shall have the right to Increase required minimum limits not to exceed $1,500,000 
as It deems necessary, via written notice to IBR. 

8.03 Intiemnltv. USRR shell Indemnify, protect, defend, and hold harmless the 
Track, CM L, and their respective emptoyees and agents from end against any and all claims, toss 
of rents and/or damages, costs, Hens, Judgments, penalties, permits, attorney's and consuttanf s 
fees, expenses and/or iiablllties arising out of. Involving, or in dealing with, the use, operation, 
maintenance or repair of the Track by USRR and the conduct of USRR's business, unless caused 
by the negligence or intsmional misconduct of CML 

8.04 Exemption of CML from UatailHv. CML shall not be liable fbr injury or 
damage to the person or goods, wares, merchandise, or other property of USRR, USRR's Related 
Parties or-agemSi or-any other-person In o r about the Track or the property, whetiier such- . _ _ 
damage or injury is caused by or results from fire, exploston, steam, eieetrtdty, gas, water or rain 
or snow, or tram the breakage, leakage, obstructton, or other defects of pipes, wires, or from 
any otiier cause, whetiier the saki iniurv or damage resulta from condWons arising upon the 
Track or upon other portions of property, or firom other sources or places, and repairing the 
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samebaccoislbieornot EsceptasothsnvlsBprBvUedbitiilsAgrBemenivCMLshannotbe 
Hableto USRRforany damages, elabns or tosses, nor shall USRR be entttiedtatBrmbHM this 
Agreement ortaenyebBttment of userfaes far any dsmage to uaw ' s property or any tojury to 
USRR or USRR's Related Parties, or toss to USRR'abudness arising out ofany cause wiatsoBwar. 
CML Immunity from liability shall be excepted If the loss or damqe is the m u l t of negflgence of 
an brtaittional actonthe pari:ef CML 

m n n e CN ranrwiiis atuumsamxa 

9.00 Renortabie Users Heaulre Priar Cmnent. USRR shall not eneaae In env 
eetivlty to, on or aboutthe property Of the llfadc whkrh constitutes a Reportable Use of 
Hezardous Substances withoutthe express prior eni tnn consent of CMLand cempllanoe In a 
timely manner (at USRR's sole cost end expense) with ell Applicable Uws. Notvrltiisnnding the 
foregoing, USRR may, wHhout CML's prior consent, but in eomplience with all ApplicaUe Uws, 
use any ordinary and customary materials reasonably required to be used by USRR to the normal 
course of USRR's business permitted on the Track, so long as such use Is not B reportabte tJse of 
a Hazard Substance and does not expose the property or neighborfr« properties t o any 
meaningfal risk of contemtoation or damage or expose CML to any IfablHtyr therefore. 

9.01 PrtytPinfgnnqvUigfftaff'rrfqHsWbiwnceftBrimBn- ifusHRknows, 
or has reasonable cause to believe, that a Hazardous Substance Condition has occurred in, on, 
under, or about tiie Track, otiier than as prevtously consented to by CMU USRR shall 
bnmedlateiy: (I) give veriial and written notice to such fact to CMU end (II) give CM L a copy of 
eny statement, report, noths, registration, eppllcatton, pennit, business plan, Itoense, daim, 
action, or proceeding given to USRR. or received by USRR from, any gavernmennl autiiority or 
private parry, or persons entering or occupying the Track, ooncemingthe presence, spill, 
release, discharge of, or exposure to, eny Hazardous Substance or contamination in, on or about 
the Track, including but not limited to all such documents as may be Involved in any Reportable 
Uses Invoivingthe Track. 

9.02 Hazardous Substancp COndMon Rwinor»glh!llttoL if a Hazardous 
Substance Condition occurs for which USRR is tegaiiy responsible, USRR shall make whatever 
Investigation and remediation thereof is required by Applicable Laws, and tills Agreement shall 
continue in full force and effect, subject to CML's rights under Article 11. If Hazerdou-i 
Substance Condition occurs for which USRR Is not legally respanslble, CML may, at CML's option, 
either: (1) investigate and remediate such Hazardous Substance Condition at CML's expense. In 
which event this Agreement shall continue In full force and effect; or (II) if the estimated cost to 
investigate and remediate sudi condition exceeds twelve (12) times tiie then montiily Base 
Revenue Fee, CML may, withto tiiirty (30) days after It learns of tiie occurrence, terminate this 
Agreement upon sixty (60) days prior writtan notice to USRR. 
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9Jia EMiinrtliin endTermlnation OBtion. Upon expiration or eoHler 
termination of tills Agraementi CML may raquest USR to perfomi ail of the faHowing eedvlties et 
USHCs sole expense: (1) obtabi an environmental assessment of the Track t o evahtatethe 
envirannwntal eandltiOn of the Trade and the erea hnnmlieteiyaumiuniflngthe track, end any 
potential envfranfflentalDabinaas under this Agreement; (il) all remedial or otiier work 
Mentifhxl to such envhonmental assessment and aH applicable Gnvlranmantal Laws; (IB) all 
correctiwe. remedial, repabvor other worie neeessaryto correct any diegedvlabtians, 
defldendes. or hea ids noted by any envlranmemalgovenmientBl agency; and (iv) all steps 
necessary t o temninate, dose, or transfer ell environmental pennits, Hoenses, and other 
approvals or authorizations for the Track or foraetivities, equipment, or conditions on theTrack* 
in accordance whh all Environmental Laws. The above will only occur If during the n i m ofthis 
Agreement e hezardous bwident has occurred. 

9.04 EnvimnmeHtal indemnifleation. USRR shall indemnffV. protect, defend 
and hold OVILend its respective agents, afflcers;, and employees harmless from and agatost any 
and ail losses, dameges, liabilities, judgments, costs, cbims, liens, expenses, penalties, permits 
and attorneys and consultant's fees arising out ofthe ections of USRR and Ks agente end 
representatives in bringbig any Hazardous Substance on the Track or the immedlenly 
surrounding area or In controlling any such Hazardous SiAstance. 

Artide 10. OarapUance with laws 

laOO USRR ComallaniB with Laws. USRR shaii, at USSR'S sole cost and 
expense: (I) obtain and matotain any and ail necessary licenses, permite end/or epprovals under 
Applicable Laws and Regulations for USRR's business in, on en- about the Track as provided 
herein; and (if) fully, dHlgently and in a timely manner comply with all Applioable Laws and 
Regulations conceming the Track or USRR's use thereof, whether foreseen or unforeseen, 
regardless of cost, and regardless of when during the Term the proper papenMork ts filed. USRR 
shall, vrithin five (5) days after receipt of CML's written recpiest, proWde i3UIL with copies of all 
documents and informatton, mdudlng, but not Umited to, permits, registrations, manifests, 
applications, reports and eertWcetes, evidencing USRR's compliance wtth any Applicable Laws 
and Regulations specified by CML, and shall Immedtateiy upon receipt, notify CML In writing 
(with copies of any dacumemts involved) of any threatened or actual daim, notice, citation, 
waming, complaint or report pertaining to or invdving failure by USRR or the Track to comply 
with any AppHcabic Laws and Regulations. Without in any way limiting the generality of the 
foregoing, USRR shail priorto conducting any activities or use of the Track, obtain at USRR's sole 
expense all use or occupancy permits and licenses required by Applicable Uiws and Regulations 
forthe-Pemiltted Use, 

Artide U . Default; Remedies 
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l u n EvantofOafaidt. Anyoneornwraofthefaliowingeventser 
occurrences shall constitute a material break ofthe Agreement by USRR and after the aoqiiration 
of any applicable grace period shall constitute and Event of Defbuk: 

as expressly otherwise pnwMed to this ̂ Hpaement: (1) the foitore by USRR to provide OML with 
reesoneUe evidence of insurance required under this Agreement where sudi falhire oentinuea 
for three (S) deys fallowing writtan noticethereof byor en behalf of CMU or (lljthefalhira of 
USRR to faMll any obBgattons under this Agreement whbA endangers or threatens life or 
property, where such Iblkire continues far a period of three (3) deys foltowlRg the wrttun notice 
thereof by or on behalf of CML t o USRR. Notwithstanding the faregoing grossly unsafe practices 
as detennined by eny applicaUe tocal, state, or federal governmental agency, or as reasonably 
determined by an Insuranee rating bureau or undenwriter reguieriy used by CML to evaluate 
such natters shall be suffident cause for CML to Immediately terminate USRR's right to 
possesston and ctteet USRR from the Track without waiving other rights and remedies CML mey 
have agatost USRR. 

b. fttf IWfB W Provide Switching SfirvIIBS. A default, breech or 
failure of USRR to peribrm or comply wtth USRR's obligation In Article 4 where such default, 
breech orfallure continuesfor a periods of three (3) days after written notice thereof by or on 
beheifofCMLtoUSRR. 

c. failure to Provide Certain Written Notiees. Eateeat as emresslv 
otherwise pro^Med In this Agreement, the failure by USRR to provide CML with reasonable 
written evhience (in duly emeuted original farm. If applicable) oi^ (1) oomplianGe with Appllcabie 
Urns and Regulations pursuant to Section 10430; or 01) the execution of any document or other 
information which CML may reasonably require of USRR under the terms ofthis Agreenwnt 
where eny such failure continues for a pertod of three (3) days faltowlng written notice by or on 
behalf of CML to USRR. 

d. Default of Aareement or Rules gnd Reeuiattons. A default or 
breach by USRR as to the terms, covenants, conditions, or provisions ofthis Agreemem except 
as otherwise provided for herein, or of the Rules end Reguiattons where such default or breacii 
continues for a period of three (3) days after written notice thereof bf or on behalf of CML to 
USRR, 

Article I Z Right of Entry 

1 2 m Access and Entry. CML reser/es the right at any and all timeis to acces;: 
and entsr the Track for inspection, showing to prospective tenants, or for other reB.sonable 
purposes. 

ArtfeiielS. Alteretions 

13.00 MpAtterattonSi USRRshalt not make any alterations, improvements, or 
other changes whatsoever to tite Track, without prior wrttt»n consent of CML to CML's sote and 

10 
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absolute discretion. OML reserves the right; at any time, to make ImpruuenuintB, additions, 
modfflcations or changes to any portion of the Tracts fnduding, but not Hmttedfa, trade iayout 
provUed, however that any such dnnges shell not adversely afltet IBR's n i l operetions. 

Artide M . MlseeltonceasPravlslens 

MJOO jSewerabUhv. The invalidityofsnypravislonofthls Agreement;, OS 

deteontoedbya court ef competent jurisdiction, shelltono way affect the validity of any other 

proviston hereof. 

lAJai TIniTlftflSffr'lITi Time is of the essence with respect to the 
periiMmance of ali obligations to be performed or observed by the Parties onderthis 
Agreement. 

14.02 Wo nrtop or Other AmraHments. This Agreement contains ell egreements 

betwaan the Parties with respect to any matter mentioned herein, and no other prior or 

contemporaneous agreement orunderstendingshell be effacdve. 

14.03 Notices. Ali notices nequired by the terms of tills Agreement and 
supporting documents, shall be deemed to have been properiyglven if such notice Is in wnrtting, 
addressed to the party at such address as the party may have last designated In writing (If 
different hom the eddress flsted herein], sent by facsimile transmission: 

tftoCMt! 
CML Metds Corporatton 
An:n:Daleeilbert 

6249 W Gilben: Industrtel Court 
Hurricane, UTB4737 
Facsimile No. (435)627-1413. 

Utah Southem Railroad Company, LLC 
Attn: Michael Root 
05014 East Tonto Verde Drive 
Rio Verde, AZ852S3 
FBCslmlteNo.{ } 

Any change In addre^es or numbers far notices shall be promptly forwarded Xo all PARTIES. 
Unless othenwise stipulated hereunder, ell notices shall be effective as OFf the dete and time on 
which faxed, if any notice is transnrdtted by facsimile transmisston. 

i A M JQteljeQ, No wahrer by CML of any Event o f Default or broach of any 
tenm, covenant or condition hereof by USRR, shall be deemed a waiver of any other tenm, 

11 
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covenant̂  or condition hereof, or anysubseqinmt Bvent of Defeult or breadi by USRR of tin 
same or of eny otiiertenn, covenant, or condition hereof. CML's consent to, or approval of, any 
act shaU be deemed to render unneeessary the ebtalntog ef CML's eensent to, or eppnnnl of, 
eny subsequent or dmliar act by USRR, or be construed as the bests of an estoppel to enforce 
the proviston or provistans ofthis AgraementrequlrifVi such consent Ragenflessef CML's 
knowiedge of an Event of Deiault or bresdi et the time of eccepting user fees, the acceptance of 
user fees by CML shell not be welver of any preceding Event of Defauh: or braeeh by USRR of eny 
proviston hereoffOtherthantitefallureof USRR to pay the particular rent so accepted. Any 
payment given CML by USRR may be Bcoepted by CML on account of moneys or demages due 
CML, notwithstanding eny qualifying statementa or conditions made by USRR to connection 
therewith, which such stetemente en4/or eondittons shall be of no force or effect whetraever 
unless spedflcally egreed to In writing by CML at or before the time of deposh; of such payment. 

14.05 No Right to Holdover. USRR hes no right u retein possession of the 
Track or eny part thereof beyond the expiration or eariier termination of this Agreement 

14.06 CumuiatlvB Remedies. No remedy or etoction hweondershan be 
deemed exdusive but stntl, wherever possible, be cumulative wtth all other remedies at law or 
in equity. 

14.07 canenantsandconiiittan^. All provisions of tills Agreement to be 
observed or perfonned by USRR are both covenante and eondittons 

14M Binding effect; eholee of Lew. This Agreement Shell be btodinguponthe 
parties, their personal representatives, successors, end assigns and be governed by the laws of 
theState of Utah. Any litigation between the Parties hereto concerning; this Agreement shall be 
initiated in Iron County, Utah, provided, however, that federal law shall apply to matters 
affecting Interstate commerce, and acttons thereon shall be Instituted in federal court In Utah. 

14.05 Attorneys' Fees. Ifany Party brings an action or proceeding to enforce 
the terms hereof or declare rights hereunder, tiie Prevailing Party (as hereafter defined) in any 
such proceeding, action, or appeal thereon, shall be entitled to reasonable attorney's fees and 
court costs. Such fees may be awarded in the same suit or recovered in a separata suit, whether 
or not such action or proceeding is pursued to decision or judgment. The term "Prevailing 
Part/' shall include, wrtthout limitation, a Party who substantially obtains or defeats the relief 
sought, as the case may be, whether by compromise, settiement, judgment, or the 
abandonment by the other Party of Its claim or defense. The attomey's fees award shall not be 
computedlnaccordancewithany court'fee schedule, but shall be such as to fuKy reimbuise all 
attomey's foes reasonably Ineunvd. CML shall be entitled to attorney's fees, costs, end ei^nse 
tocurred in the preparation and service of notices of defauh and consultations in connectton 
therawftii, whether or not a legal action is subsequentiy commenced In connection with an 
Event of Default. 

12 



EXHIBIT F 

Case 2 : l l - c v - 0 1 1 7 6 - C W Document 5-5 Filed 12/19/11 Page 14 of 19 

14.10 Ternilnation. Unless snedfteeBv stated othefwhe to writing by CMU the 
voluntaiv or other surrender of this Agreement by USRR, the mutual termination or caneeUathm 
hereof, or the termination hereof by CML for breech or default by USHf^sheBeutometiceiiy 
terminate any subcontract on the Pramlses; provided, however, CML shell. In the event of any 
such surrender, termination, or cancellation, haue the option tt continue any one or ell ofthe 
existingsubcontractors. CML's feilure wtthln ten (lOjdaysfoiiowingBnvsueheventtofflakea 
written election to the contrary by written notice to the holder of any such lesser interest, shall 
constitute CML's etoction to have sac^ event constlUite the tennination of such interest 

14.U Reaeroatlons. CML reserves to hxelf the right, from time to time, to 
grant, without the consent or jointer of USRR, such easementi^ righta and dedications that CML 
deems necessary, and to cause the recordation of pareel maps and restrictions, so long as such 
easements, rights, dedications, maps, and restrictions do not unreasonebte Interfare writh the 
use ofthe Track by USRR. USRR agrees to sign any documents reasonably requested by CML to 
effectuate any easement rights, dedication, map, orrestrkllons. 

14.12 Authority, if dther Party hereto Is a corporation, trust, or general or 
limMed partnership, each indivMUal executing this Agreement on behalf of such entity 
represente and werrants tint he or she is duly euthorized to execute snd deliver this Agreement/ 
on ita behalf, ff l̂ SRR Is a corooratton, trust, or partnership, USRR shall, within thirty (30) days'' 
aftarrequest by CML, deliver to CMLevidence satisfactoryto CMLof such authority. 

M.13 Assignment. USRR mav not asslm or transfer te ohilgations under tWs agraement. 
Assignment ofthis contrae ;̂ bv USRR shall constitute a defaufe. 

IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement 
the day and yearflrstsbove writisn. 

Rail Operator: 
CM L Metals Corporation Utah 5authem Railroad Company, LLC 

By:. 

Titie: 

EXHnrrA 

13 
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Lease Agreement Betimen Unton Pecifk: Railroad company and CML IMetals Corporation: 

To Be inserted Onoa Signed. 

EXHierB 

14 
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Rules end Regutations 

To be esabtlshed by CMt;as needed accurritog to 1. h. b 3.03 

> tlSRRmustineetallRHtaral,SteteendLBcali«ws. 

> USRRwnibeunderMSHAandOML'ssaiotyrmiHirementewbneepenUngwilMnthe 
Itounderies ofthe mine property (to be indintod}. 

> USRRmuEtfallDwaRFederaiRailAdndnistrationnriesandragHtattans. 

EXHIBIT 0 

16 
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USRRwIllsubmltttCIMLallstofcarsfaandledaachniontiionanhaniiiedlnwrice. CMLwBlpayUSRR 
the fbitower per cer retss: 

a. Csrs handled using Unton P8CiflcRalinBdtocon»ti«8s:$2fiJD per car 
b. cerahendled using USRR toeomotives: $6000 per cer. 
c. RatesshaRfaeaillustedamiuBliyontheanniMmrvdateofthlsagreementbytheappHcationof 

the Index In the Rell Cost AtQustment Factor, governed fay the Surface Transpomtion aoard 
(STB) end caicuiBted by the Assodation of American Reliroeds (AAR). 

d. 'Car Handled" shell be defined as movement of eny "empty" cer from the totardnnge Track at 
lran.Sptlng5, to the mine site and load'Out fadlity at Iran Mountain, and delivered beck to the 
Interchange Trade es a "fuHf car, regardless of how often the car is moved by USRR to the 
interim 

CML wOI pay USRR month tovotees witiiln 30 days of reoetot 

EXHIBITE 
Scope of Work 

17 
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Frenii Riike_rDot0hotnialltCom 

Date: July 15,200B 3:26:41 PIM MOT 

To: 

I offer CML the fallowing quote for crossing repidra and tree removal: 

CROSSING REPAIRS (2) 
install 133# ni l es needed m crossing area 
Replace all crossties in crossing area with new ties 
Ptace correct ballast under ties 
Surface trade 
Replace crossing surface witii man med crosdng planks 
Replace crossing signs to comply wdth regulations 
Cleanup 

$15,000 pw crossing 
$30^000 for both crossings 

TREE REMOVAL 
Excavator w/ operator $250 hr 
24 hours 
$6,000 

Signed:. 

Tltie:__ 

Date: 

18 
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Saturday, December 17,20111:42:51 PM MT 

Subject: RE: Locomotive's 

Data: Monday, September 12,20116-.20:41 PM MT 

From: Mike Root 

t o : Penn 

CC Dale Gilbert, Sam, Keith Gilbert 

In tiie process of leasing another SD40-2. ' 

> Date: Mon, 12 Sep 201113:43:18 -0600 
> Subject: LcKomotlve's 
> From: penn@cmlmetals.com 
> To: mike.root@hobnaII.oom 
> CC: dale@cmlmet9ls.com; sam@cmlmetals.com; keith@gilbertrievdopment.com 
> 
> Mite It has been brought to my attention that you are not going to be using 
> the third locomotive any more, Mike I would like to bring It to your 
> attention that we are hying to get another unit train out of the mine at 
> this time ,for a total of six trains a week, I am concemed that with only 
> two locomotives that we will not be able to move the ore out of the mine to 
> Iron Springs in a timely manner, also with this extra train a week we will 
> need bo be toading the trains when they show up. We will get the llghfs up 
> for the night loading that we will have to do to keep every thing moving, 
> we anticipate the increase very soon. So at this time I would like to know 
> what your game plan Is for the third Locomotive and how you will load with 
> two locomotives and keep us moving . Penn 
> 
> 
> 
> 
> 

mailto:penn@cmlmetals.com
mailto:mike.root@hobnaII.oom
mailto:dale@cmlmet9ls.com
mailto:sam@cmlmetals.com
mailto:keith@gilbertrievdopment.com
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Durham J M « « S Pinagar, P.C. Bryan J. Pattlton 
192 Eaat ZOO North, TWrd Flopr Attarnay iit Law 
St. Gaeraav Utah 84770-2879 bpaitiaanMlplaw-cam 
435.874.0400 nn8.IM 
435.62B.1610 Fax 
www.dlplBW.eann 

October 13.2011 

VU CERTIFIED MAIL & EMAIL 

Michael Root 
UTAH SOITTHERN RAILROAD COMPANY, LLC 
19014 East Tonto Verde Dnvc 
Rio Verde. AZ 85263 

Re; CML Metals Rail Track Operating Agreement 

Dear Mt, Root: 

This law Baa zepxesents CML Metals Corporation. I am wxtdng with regard to the Rail 
Traclc Operating Agreement between CML and Utah Southem Railroad Company (USRR) 
dated January 20, 2011 (the "Agreement"). As you know ficom numerous discussions and 
correspondence with CML, USRR has been deficient in its performance of the Agreement. 
In particular, USRR has failed to comply mth CML's requested pickup and delivery tnnes 
and failed to communicate and coordinate with Union Pacific (UTP) in delivering rail cars to 
and &om UP's rail line for siiipment in a dmely manner. 

As you know, the success of CML's business depends on the timeliness of product 
shipments. This fact was communicated to you at the incepdon of the Agreement; has been 
reiterated to you numerous times since then; and is, in feet, a part ofthe Agreement, which 
makes clear at Section 14.01; 'Time is of the essence with respect to the performance of all 
obligationb to be performed or ob.served by the Parties under this Agtecnient." 

You were advised at the inception of the Agreement that CML wodd increase its production 
volume and, consequently, the amount of produce that needs to be shipped on the raU line. 

-Yet/as CML's needs increase, USRR's perrbrmance has declined to-the-point-of default. 
USRR's turnaround time has gone from under 10 hours to substantiallj more time. In an 
agreement where time is everything, this is not acceptable. To compound the problem, 
CML is now informed that USRR is &iling to pay its fuel supplier, Gilbert Development, 
which could result in further disruption of shipments. This non-payment is inexplicable 
given that, despite USRR's failed performance, CML has made timely payments to USRR. 

SALT LAKE CITY I OGDEN I ST. GEORGE I LAS VEGAS 
SrCJfi lDSIi 

http://www.dlplBW.eann
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Michael Root 
October 13,2011 
Page 2 

As has been expressed to you on numerous occasions by CML, USRR's futures cause a 
chain reaction in the process by which CML.inines its products and gets diem to its 
customers overseas. Instead of haviqg its product moved timely ficom the mine, to port, to 
the customer, CML's product unnecessarily sits at the mine waiting fbr USRR to show up; 
then it sits on railcars because of USRR's &ilure to be consistent and coordinate witli UP for 
pickup; then it sits at the port because it misses the ship that will take it to its destination and 
fulfill CML's obligations. 

What's mote, USRR's £aiied performance is damaging CML's reputation. In feet, CML is 
the one left dealing with UP and potential increases in die prices charged by UP to CML 
because of perceived inefficiencies of CML's operations—all due to USRR's lack of 
perfisrmance. The costs to CML because of USRR's lack of performance will be staggering. 

You are on notice that CML will not tolerate further delays and performance failures. In 
short, pursuant to Section 11.00(d) of the Agreement, USRR is on notice that it is in default 
and must immediately perform its obligations including: 

•• Aless tiian 10 hour turnaround time on shipments; 

• Prompt delivery of cars; 

• Coordination with UP to ensure timely pickups and deliveries; and 

"" Prompt payment to third party suppliers to ensvu-c no disruption in service. 

Failure to perform will result in termination of die Agreement without further notice. 

Sincerely, 

D U R H A M J O N E S & P I N E G A R , P.C. 

Bryan J Patdson 

STO_J6I05J.2 
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Pattlson, Bryan J . 

« ^ 
m: Dale Gilbert [dale@cmlmetals.com} 

int: Saturday, December 17,2011 4:03 PM 
To: Pattlson, Bryan J. 
Subject: FW: Fuel Payment 

Dale Gilbert 
President and CEO 
CML Metals Corporation 
+1.435.586.5360 office 

From: Keith Gilbert <keithgilbert3ig)me.com> 
Date; Sat, 17 Dec 201116:02:18 -0700 
TO! Dale Gilbert <daleg>cmlmetals.com> 
Subject: Fwd: Fuel Payment 

Begin fonwarded message: 

•rom: Keith Gilbert <keith@gllbertdeveloDment.conn> 
Date: October 7. 2011 12:29:14 PM MDT 
To: Jessica Dalziei <utahsouthern(a)hotmail.conn> 
Cc: mike root@hotnnail.conri 
Subject: Fuel Payment 

Jessica 

I am requesting payment in full of all invoices of net BOdays or over BOdays This is becoming a repetitive problem getting 
payed within 30days. As of today (10/6/11) we are past due $34,399.20 on invoices 1327 and 1329, with an additional 
$13,486.00 due on 10/9/l l( invoicel34y, $1403^ 
13S1)V 1 have received pressure from niy board that If invoices 1327,1329and 1345 are not payed in full by 10/9/11 Gilbert 
Development corp. will no longer be able to supply fuel to Utah Southern. Invoices 1347 and 1351 are also expected to be 
payed on time as well. Gilbert Development understands that Utah Southem has been payed on a two week pay schedule. 
Therfore Lack of payment from Utah Southern is not due from lack of payment from the owner. 

Keith Gilbert 
Gilbert Development corp. 
1249 West Gilbert Industrial Court 
lurricane, UT 84737 
Phone: 435.627.1907 
cell: 435.701.1903 

mailto:dale@cmlmetals.com%7d
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Durham Jone9 & PInagar, P.C. 
192 Eait 200 Nortii, Third Floor 
St. Georgs, Utah 84770-2879 
435.674.0400 
435.628.1610 Fax 
www.dJplaw.eom 

Bryan J. Pattiaen 
Attorney at Law 
bpattison0djplaw.com 
SB882.04 

December 15,2011 

VIA CERTIFIED MAIL 

Michael Root 
UTAH SOUTHERN RAILROAD COMPANY, LLC 

19014 East Tonto Vetde Drive 
Rio Verde, A2 85263 

Re: CML Metals Rail Track Operating Agreement 

Dear Mr. Root: 

As you know, this law firm represents CML Metals Coiporation. On October 13,2011, you 
were provided vdth a letter from this office oudining numerous deficiencies and failures in 
Utah Southern Railroad Company's (USRR) performance ofthe Rail Track Operating 
Agreement ("Agreement")- As CML's production has increased, USFH has not responded 
as required by the Agreement. USRR has done nothing to cure the deficiencies in its 
performance of the Agreement. In fact, despite CML providing notice and giving USRR an 
opportunity to do so, USRR has made it clear, through correspondence from its legal 
counsel, that it does not intend to cure any deficiencies in its performance. Therefore, this 
letter provides notice tliat USRR continues to be in default the Agreement and therefore 
CML hereby provides notice that it is terminating ±at Agreement effective immediately. 

In connection with tiiis termination, please be advised that USRR̂  its employees, and agents 
are no longer allowed on CML's properties, including but not limited to, any and all tails as 
well as the mine itself. USRR must turn in any and all keys, gate openers, and other means 
of access to CML's properties. Tn addition, USRR must immediately remove its engines 

""fi:dm~CML's"faiI"s". In tliisTeptd", you may store your engines on the Bad Order track until 
you ate able to make arrangements to remove them off-site. You may contact Penn Leavitt 
with CML to arrange for the turn in of tiiese items and removal of USRR's engines. 

SALT LAKE CITY I OGDEN I ST. GECRGE I LAS VEGAS 

SLC 369702.1 

http://www.dJplaw.eom
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Michael Root 
December 15,2011 
Page 2 

Sincerely, 

DURHAM J O N E S & PINEGAR, P.C. 

h i 
BryanJ. Pattison 

BJP=J8 
cc Client 

James W.Jensen 

SLC 369702 I 
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IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 

UTAH SOUTHERN RAILROAD 
COMPANY, 

PlaimifF, 

V. 

CML METALS CORPORATION, 

Defendant. 

ORDER 

Case No. 2:11-CV-1176 

Judge Clark Waddoups 

Before the court is Defendant's motion to suspend the state court's order granting 

Plaintiff a temporary restraining order. (Dkt. No. 3.) In order to merit a TRO, Plaintiff must 

establish: "(I) a likelihood of success on the merits; (2) a likelihood that the movant will suffer 

irreparable harm in the absence of preliminary relief; (3) that the balance of equities tips in the 

movant's favor; and (4) that the injunction is in the public interest." RoDa Drilling Co. v. Siegal, 

552 F.3d 1203, 1208 (10th Cir. 2009). Forthe reasons stated on the record and those articulated 

below, the court first finds that it has jurisdiction. The court also finds thai Plaintiff has failed to 

carry its burden and show the TRO Lssued by the stale judge was appropriate: 

(I) Plaintiffhas failed to show a likelihood ofsuccess on ihe merits based on the record 

before the court. The complaint before the court is not verified, and the other 

attachments simply do not sufllce to carry Plaintiffs burden. 
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(2) As stated in the complaint. Plaintiff seeks monetary damages. Such damages are 

calculable and not irreparable. Furthermore, Plaintiff may still seek a declaratory 

judgment through litigation. (CompI.9-10)(Dkt.No. 1-1,12-13). 

(3) Due to the consequential harm Defendant will suffer based on its contracts with other 

domestic and intemational entities, which include disproportionately high liquidated 

damages In the case ofa breach in comparison to Plaintiffs potential losses, the 

balance of equities weighs strongly against a TRO. 

(4) Due to the large number of third-party contracts and interests involved, including 

those of numerous domestic and international entities, the public has an interest in 

maintaining a railway and trade system clear of obstacles and delays. Because a TRO 

would adversely affect these other interests, the court finds that it would be against 

the public interest. 

Accordingly, the state judge's TRO is hereby VACATED. 

DATED this 19'" day of December, 2011. 

BY THE COURT: 

Clark'Waddoups"" 
United States District Judge 
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J. Mark Gibb (5702) 
mglbb(5)diplaw.com 
Thomas J. Bums (8918) 
tburns@.diplaw.com 
Z.RyanPahnke(lII46) 
rpahnkefgidipiaw.com 
DURHAM JONES & PINEGAR, P.C. 

111 East Broadway, Suite 900 
Salt Lake City, Utah 84111 
Telephone: (801) 415-3000 
Facsimile: (801)415-3500 

Bryan J. Pattison (8766) 
bpallison@d i plaw.com 
DURHAM JONES & PINEGAR, P.C. 

192 East 200 North, 3rd Floor 
St. George, Utah 84770 
Telephone: (435) 674-0400 
Facsimile: (435) 628-1610 

Attorneys for Defendant CML Metals 
Corporation 

William A. Mullins (D.C. Bar 418414) 
wmullins@.bakerandmiller.com 
Keith G. O'Brien (D.C. Bar 419136) 
kobrien@bakerandmil ler.com 
Robert A. Wimbish (D.C. Bar 445467) 
rwlmbish@bakerandmiller.com 
BAKER AND MILLER, PLLC 
2401 Pennsylvania Ave., N.W. 
Suite 300 
Washington, D.C. 20037 
Telephone: (202) 663-7823 
Facsimile: (202) 663-7849 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

UTAH SOUTHERN RAILROAD 
COMPANY, LLC 

Plaintiff, 

CML METALS CORPORATION, and JOHN 
DOES I through-5; -

Defendants. 

CONSENT DECREE 

Case No. 2:11-CV-1176 
Judge Clark Waddoups 

Pursuant to the stipulation of Plaintiff/Counterclaim Defendant Utah Southern Railroad 

Company, LLC ("USRC") and Defendant/Counterclaimant CML Metals Corporation ("CML"), 

STG 379726 4 
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the Court sitting witiiout a jury and vvdthout trial, hereby ORDERS, ADJUDGES, and DECREES 

as follows: 

1. The Court has personal jurisdiction over the parties. 

2. The Court has subject matter jurisdiction ofthis action. 

3. On January 20,2011, CML entered into an agreement with USRC titled "Rail 

Track Operating Agreement" ("Track Operating Agreement"). The Track Operating Agreement 

applied to operations on a rail line known as the Comstock Subdivision. 

4. The Comstock Subdivision is located in Iron County, Utah, and extends between 

mile post 0.1 at or near Iron Springs and mile post 14.7 at or near Iron Mountain, a distance of 

approximately 14.6 miles. 

5. Union Pacific Railroad ("UP") owns the Comstock Subdivision. PIC Railroad, 

Inc., a wholly owned subsidiary of CML, leased the Comstock Subdivision from UP in 2006.' 

6. On September 14.2006, the United States Surface Transportation Board ("STB") 

issued a notice of exemption (STB Finance Docket No. 34896) pursuant to which PIC Railroad 

secured the requisite federal regulatory authority to lease the Comstock Subdivision from UP and 

to operate as a common carrier on the Comstock Subdivision. 

7. Also on September 14, 2006, the STB published a notice of exemption in STB 

Finance Docket No. 34897, pursuant to which an entity known as Iron Bull Railroad Company 

("Iron Bull Railroad") also secured the requisite federal regulatoiy authority to operate as a 

common carrier on the Comstock Subdivision, subject to Iron Bull Railroad entering into an 

operating agreement with PIC Railroad. 

' PiC Railroad is presently doing business as Comstock Mountain Lion Railroad. 
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8. Footnote I ofthe notice of exemption issued in STB Finance Docket No. 34896 

stated the following: "Although [PIC Railroad] will enter into an agreement whereby [Iron Bull 

Railroad] will operate the [Comstock Subdivision] line, [PIC Railroad] also seeks an exemption 

to operate to fulfill its common carrier obligation in the event [Iron Bull Railroad] were to cease 

operations." 

9. USRC purports that its authority to operate on the Comstock Subdivision was 

derived through Iron Bull Railroad and the STB operating authority that Iron Bull Railroad 

obtained in September 2006. However, USRC never obtained from the STB valid operational 

authority or a valid exemption under STB procedures to operate on the Comstock Subdivision in 

its own name; nor did it. or could it, derive such authority from Iron Bull Railroad without valid 

regulatory authority and the express contractual consent of PIC Railroad and CML, neither of 

which USRC obtained. Although Iron Bull Railroad and USRC have the same owner—an 

individual named Michael Root—Iron Bull Railroad and USRC are not the same company. 

Rather. Iron Bull Railroad was voluntarily dissolved by Mr. Root effective December 31, 2009, 

on the grounds that it was "no longer in business." As a result, Iron Bull Railroad was dissolved; 

it could not and did not merge with USRC, nor is USRC the successor to Iron Bull Railroad in 

any legal .sense. Therefore, USRC docs not have valid STB authority to operate as a common 

carrier on the Comstock Subdivision because il is not the same entity as Iron Bull Railroad. 

10. PIC Railroad has been vested with federal regulatory authority to operate as a 

common carrier on the Comstock Subdivision. The federal regulatory authority was granted 

through the aforementioned September 2006 notice of exemption in STB Finance Docket No. 

34896, and to the extent necessai7, that federal regulatory authority was otherwise triggered 
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when Iron Bull Railroad voluntarily dissolved in 2009 on the grounds that it was "no longer in 

business," thus meeting any "triggering" requirement of footnote 1 of STB Finance Docket No. 

34896. 

11. Further, and to the extent that CML deems it necessary to take action before the 

STB to reject or revoke USRC's claimed exemption to operate over the Comstock Subdivision, 

USRC and its officers, employees, or agents, including, but not limited to, Michael Root, will not 

and may not contest such rejection or revocation request and are hereby enjoined from doing so. 

12. Further, USRC and its officers, employees, and agents, including, but not limited 

to, Michael Root will not transfer, and are enjoined from transferring, any such claimed STB 

operating authority to operate on the Comstock Subdivision to any other pereon or entity. 

Further, USRC and its officers, employees, and agents, including but not limited to Michael 

Root, are enjoined from taking any efforts to assert or claim that it had obtained valid STB 

operating authority through Iron Bull Railroad. 

13. By no later than 14 days from the date of entrv' ofthis Consent Decree, USRC 

will have all of its engines, locomotives, and other items and equipment removed from the 

Comstock Subdivision and from any appurtenant property owned or leased by CML or PiC 

Railroad. CML may require that such removal be undertaken under the supervision oflaw 

enforcement authorities. Additionally, by no later than 14 days from the date of entry ofthis 

Consent Decree, USRC will turn over to CML's counsel, Bryan Pattison, all keys through which 

USRC, its employees, officers, or agents, including Mike Root, can gain access to CML's and/or 

PIC Railroad's property, whether owned or leased, as well as tuming over any other means that 

USRC possesses through which ils employees, officers, or agents, including Mike Root, can gain 
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access to CML's and/or PIC Railroad's property, whether owned or leased, and USRC shall 

certify by affidavit or declaration that this provision has been fully complied with. Such 

certification shall be filed with this Court no later than ten days after completion of such 

compliance. 

14. USRC and all of its officers, agents, servants, employees, and attomeys, and all 

other persons in active concert or participation with any of them are hereby permanently 

enjoined and restrained from interfering with or in any way impeding PIC Railroad's provision 

of rail carrier service to CML, or taking any other actions to interfere or impede with CML's 

mining or shipping operations, including entering onto CML's premises for any purpose except 

those required to perform this Consent Decree. 

15. The Track Operating Agreement is hereby terminated for cause, effective 

December 15,2011. 

16. With the exception ofthe relief expressly granted herein, all claims asserted by 

USRC against CML arc hereby dismissed with prejudice. Further, all counterclaims asserted by 

CML against USRC are hereby dismissed without prejudice. 

17. Each party shall bear ils own attorney fees and costs in connection with this 

action, except as may be necessary to enforce the terms ofthis Consent Decree. 

18. This Court shall retain jurisdiction lo enforce the terms of ihis Consent Decree. 

DATED THIS 20"' day of June, 2012. 

BYTHEjCOURT: 

:LARK WADDOUPS 

UNITCD STATI:S DISTRICC JUDGF; 



CERTIFICATE OF SERVICE 

I, Robert A. Wimbish, hereby certify that on this 27"' day of June, 2012, copies ofthe 
foregoing Petition to Reject or Revoke have been served by first class mail, postage prepaid, or 
by more expeditious means of delivery upon all parties of record to this proceeding identified on 
the Surface Transportation Board's website. 

Robert A. Wimbish 
Attomey for PIC Railroad, Inc. d/b/a 

Comstock Mountain Lion Railroad 


